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The Validityofthe Mr. John R. Dos Passos 


Public Debt. 
of the New York Bar, 


has written an exhaustive opinion which 
has been published in the ‘‘Commercial 
and Financial Chronicle” and repro- 
duced in the “American Banker” to the 
effect that the 4th section of the 14th 
amendment to the Constitution, adopted 
July 25, 1868, absolutely prohibits the 
executive or congress, or either of them, 
from paying the public debt of the 
United States in any depreciated money 
such as is contemplated by the platform 
at Chicago. The section referred to 
provides: 

“Section 4. The validity of the public debt of the 
United States authorized by law, including debts in- 
curred for payment of pensions and bounties for ser- 


vices in suppressing insurrection or rebellion, shall 
not be questioned,” 


This section has never been before the 
courts for construction. Its object was 
to insure the war debt against repudia- 
tion, in the event of an administration 
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hostile to its payment, ever coming into 
power. Whether payment in depreci- 
ated legal tender silver coin, virtually a 
partial repudiation, would be prevented 
by the supreme court of the United 
States under a liberal construction of 
the section quoted, is an open question, 
Mr. Dos Passos makes a very strong 
argument in support of his proposition. 


The Murray Hill 


It is not, indeed, a very 
Bank Fiasco, 


edifying picture in this 
great empire state to see two sets of 
rival receivers of an insolvent state bank 
engaged in a legal tug-of-war for the 
honor, and incidentally the pecuniary 
benefit, of taking charge of the assets 
and raking over the ashes of the de- 
funct; causing delay in the collection of 
debts and in the distribution to credit- 
ors. The appointment of receivers of 
national banks is attended with no such 
friction as this; and if, in the wisdom of 
any state legislature it is found prefer— 
able that a receiver should be appointed 
by the courts, rather than by a super— 
visory executive, as is the comptroller of 
the currency, then it is certainly incum- 
bent upon the law-making body to pro- 
vide a method of procedure so plain and 
complete that there can be no question 
of its exclusive character. Then,again, 
what 1s the sense of having two receiv— 
ers of a failed state bank, when one re- 
ceiver would be abundantly able to wind 
up its affairs? In the case of insolvent 
national banks, it has been demonstrat- 
ed time and again that one receiver is 
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all that is required for a competent ad- 
ministration of the failed property, no 
matter how large, and we think it would 
be difficult to prove any advantage in 
the double-headed policy—except that 
which is personal to the extra receiver. 
The Free Coinage Candidate William J, 
of Silver. i‘ 
Bryan, in several of his 
public utterances concerning the free 
coinage of silver,has made use of the ex- 
pression ‘‘We expect” or ‘‘We believe” 
that upon the opening of the United 
States mints to the free and unlimited 
coinage of silver at the ratio of 16 to 1, 
silver bullion will immediately advance 
in commercial value to $1.29 per ounce. 
We think that Mr. Bryan is presuming 
too much in using the plural pronoun, 
and that ‘‘I believe” would be more ap- 
propriate. John P. Altgeld does not 


believe it, for in the leases which he gives 
on Chicago property, he is careful to in- 


sert a clause making the rent “payable 
in standard gold coin of the United 
States.” Neither does Candidate Sewall 
believe it, foras party of the first part 
in a recent contract for carrying lumber, 
he has exacted the stipulation: ‘‘The 
party of the second party agrees to pay 
to said party of the first part or agent for 
the transportation of timber dol- 
lars cents United States gold or its 
equivalent.” Nor does Senator Stewart 
of Nevada believe it, for in the mortgages 
taken by him is found the gold clause. 

These clauses show the real belief of 
Mr. Bryan’s compeers, and it becomes 
matter of very grave doubt whether any- 
body in these United States, with the 
single exception of Mr. Bryan, really 
believes that free coinage would send 
silver to $1.29 per ounce. Hence, we 
think under the circumstances, Mr. 
Bryan should say, ‘‘I,” not ‘‘we,” be- 
lieve. 
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 — Banks, trust companies 

and other lenders who 
make loans upon commercial paper se- 
cured by mortgage or trust deed upon 
Illinois real estate, will find a very 
valuable exposition of the law of II- 
linois governing the rights of the holder 


-of such paper published in this number, 


contributed by Wallace Heckman of the 
Chicago bar. Many years ago a dictum 
was expressed in the rendition of a de- 
cision by the Supreme Court of Illinois 
that where a mortgage or trust deed was 
given to secure a negotiable promissory 
note, the bona fide purchaser of the note, 
for value, before maturity, might enforce 
the note, free from any defense the maker 
might have against the payee, but when 
he came to enforce the security, by fore- 
closure of the mortgage or trust deed, 
the court would let in any defense which 
would have been good against the mort- 
gagee or trustee. 

If such a dictum were the law, it would 
jeopardize the security of the vast sums 
daily loaned on mortgage paper on the 
assumption of its negotiability, and ne- 
cessitate in every instance of such a loan 
preliminary inquiry of the maker and 
mortgagor concerning the existence of 
set-offs or defenses against the payee 
and mortgagee, something which is now 
rarely done. 

The contention that the dictum referred 
to is a correct expression of the law of the 
state has recently been urged in a case 
arising in the circuit court of Cook 
county, where a negotiable promissory 
note,secured by trust deed of real estate, 
was transferred by the payee toa bona 
fide purchaser, and the latter sovght to 
enforce it by foreclosure of the trust 
deed. Judge Gibbons of that court, in 
a lengthy opinion, refuses to allow the 
mortgagor to interpose in the foreclosure 
suit a defense against the payee, and 
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decrees foreclosure of the mortgage. 

The decision of Judge Gibbons is fully 
set out in Mr. Heckman’s article, as well 
as other Illinois cases pertinent to the 
subject, and their trend or tendency 
points to a future, final determination of 
the question, when directly presented to 
the supreme court of the state, in favor 
of the free negotiability of mortgage 
paper, and immunity of the bona fide 
transferee from defenses, in the enforce- 
ment of the mortgage security. 


The Call Loan 


An interesting decision 
Statute. 


construing Chapter 237 
Laws of New York of 1882 which per- 
mits loans of $5,000 and upward upon 
pledge of negotiable securities, at any 
rate of interest, will be found in this 
number. A private banker made a loan 


of $15,000 at 6 per cent. upon pledge of 
certain stock, taking in addition an op- 
tion to purchase stock at a certain fig- 


ure. The special term of the supreme 
court in Brooklyn held the transaction 
usurious by reason of the option, but 
the appellate division has reversed the 
ruling, holding that the transaction falls 
within the purview of the law of 1882 
and is perfectly lawful. 

The effect of that statute is held to 
withdraw from the operation of the gen- 
eral usury law of the state, all demand 
loans of $5,000 and upwards which are 
secured by the pledge of negotiable in- 
struments. The statute provides that 
on all such loans ‘‘it shall be lawful to 
receive, or to contract to receive and 
collect, as compensation for making 
such advances, any sum to be agreed 
upon in writing, by the parties to the 
transaction.”” Even were there no agree- 
ment in writing, the court thinks the 
statute nevertheless makes such loans 
non-usurious, and that the only impor- 
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tance of having an agreement in writ- 
ing isto enable the lender to collect 
more than 6 per cent. which he could 
not do were the agreement merely oral 
as to the amount of interest or compen- 
sation he was to receive. 


Promissory notes 
**with exchange” 
in Indiana. 


Promissory notes con- 
taining stipulations for 
payment of the amount ‘‘with exchange” 
will hereafter be tabooed in Indiana 
since the sorry experience of the Com- 
mercial Bank of Union City, which after 
becoming purchaser of such a note in 
good faith, finds as the result of a law- 
suit against the makers, that it is not a 
negotiable instrument, and that ‘‘failure 
of consideration” is available as a defense 
to the makers, not only against the payee 
but against all subsequent purchasers.* 
While the decisions in other states are 
conflicting between the negotiability and 
non-negotiability of such a_ note, the 
courts of Indiana have never until now 
been called upon to decide the question. 
Having decided that negotiability is de- 
stroyed, any understanding in commer- 
cial circles tothe contrary will be dissi- 
pated, and notes of this character,which 
may carry a hidden tale of fraud or de- 
ceit, will no longer be desirable paper 
for bank discounts. Any present hold- 
ings of such paper, as to which there is 
possibility of defense bv maker, should 
be realized on as speedily as possible, 
and in renewals, this objectionable pro- 
vision should be eliminated. 


There have been several 
failures of banks the 
present month each of which, doubtless, 
acted more or less largely as collecting 


Liability of bank 
for correspond- 
ent’s default, 


*See case among Indiana decisions; this number. 
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correspondent for other banks, and has 
by reason of that relation contributed to 
refresh interest in the question of the 
liability of a collecting bank for the de- 
fault of its correspondent, where the 
bank has received paper deposited for 
collection, payable at a distant point. 
What this liability is, depends upon the 
law of the state in which the collecting 
bank is located, and upon this, as with 
many other questions of commercial 
law, the courts in a number of the states 
take contrary views of the liability as— 
sumed, and uphold either one or the 
other of two opposing doctrines of 
lability. For the benefit of readers who 
may be interested in the question, we 
give below a list of the states whose 
courts have announced doctrines upon 
this question, classifying them accord- 
ing as they uphold one or the other rule 
of liability. 

In the following states and jurisdic- 
tions, the collecting bank is held abso- 
lutely liable to its principal for the neg- 
lect or default of its correspondent. 


1, Surreme Court of the U. S. 
2. Georgia. 


5. Minnesota, 
6. Montana. 
7. New Jersey. 


3. Indiana. 
8 New York. 


. Michigan. 
. 9g. Ohio. 


In the following states, the decisions 
have declared that if the collecting bank 
transmits the paper to a suitable sub- 
agent, in due season, it is not liable for 
its correspondent’s default. 


6. Missouri. 

7. Nebraska, 

8 Pennsylvania. 
9. Tennessee. 

lo, Wisconsin, 


. Connecticut, 
. Illinois. 
lowa. 
. Massachusetts, 
. Maryland, 


I 
2 
3 
4 
5 


We will be pieased to furnish more 
detailed information on this subject 
upon request of any reader. 


Railroad Re-or- The Philadelphia & Read- 

eee ing Railroad and its affil- 
iated properties were sold September 23 
under decree of the U. S. Circuit Court, 


LAW JOURNAL. 


and were purchased by Messrs. J. P. 
Morgan & Co., the re-organization man- 
agers, A notice to the holders of re- 
organization certificates will be found 
pnblished in our financial column that 
the fourth and final instalment, being 
\ of the entire assessment on the bonds 
and stock deposited under the plan of 
re-organization, is called for and is pay- 
able on October 9, 1896, at the office of 
J. P. Morgan & Co,, 23 Wall St., N. Y. 
or at the office of Drexel & Co., Phila- 
delphia, or J.S. Morgan & Co,, London. 

In the matter of the re-organization 
of the Ogdensburg and Lake Champlain 
R. R. Co. a notice to the holders of the 
first consolidated mortgage bonds is 
elsewhere published, to deposit them 
immediately in accordance with the 
terms of the reorganization plan and 
agreement, with the Central Trust Co. 
of New York or the Old Colony Trust 
Co. of Boston, and obtain in exchange 
therefor,engraved negotiable reorganiz- 
ation certificates. 


Enoch Pratt, the million- 
aire banker and philan- 
thropist, died at Baltimore on the 17th 
of September. He was born in North 
Middleborough, Mass., September 10, 
1808, and had just completed his eighty- 
eighth year. In 1831 he went to Balti- 
more and established himself as a com- 
mission merchant. During a residence 
in Baltimore of 65 years he was untiring 
in the devotion of his talents, energy 
and means to any enterprise having as 
its objective the commercial or industrial 
advancement of his adopted city. In 
1886 he established the Enoch Pratt 
Free Circulating Library, at a cost of 
over $1,000,000, and has given liberally 
to many benevolent and charitable in- 
Stitutions. He leaves an estate valued 
at $3,000, 000, 


Death of Enoch 
Pratt. 





MORTGAGE PAPER IN ILLINOIS. 


THE RIGHTS OF AN INNOCENT HOLDER FOR VALUE OF COMMER- 
CIAL PAPER SECURED BY MORTGAGE OR TRUST DEED 
ON REAL ESTATE IN ILLINOIS. 


By Wallace Heckman of the Chicago Bar. 


It does not seem to be generally un- 
derstood that the courts of Illinois 
recognize a rule of law which requires 
the purchaser or any one acquiring any 
interest in commercial paper secured by 
a mortgage or trust deed upon real estate 
in this State ‘‘to inquire of the mortgagor 
if there be any reason why the note 
shall not be paid” or if it is so under— 
stood, the practice of making suchinquiry 
does not seem to prevail, Loans are 
being bought and sold daily, and vast 
amounts of mortgage paper are being 
transferred and held as collateral secur- 
ity for loans, yet the instances are com- 
paratively rare when the mortgagor is 
inquired of as to the validity of the 
loan. 

Such a rule prevails in only two of the 
States, namely, Ohio and Oregon. It 
will be seen at a glance that aside from 
the divergence from sound principle and 
reason pointed out by the text writers, 
of having one rule recognizing and estab- 
lishing a litigant’s rights at law and 
another denying and defeating him in 
equity, it is most embarrassing, incon- 
venient and inappropriate to a commer-— 
cial community. The facility with which 
valid title to property can be passed isa 
controlling element in its value. How 
many moneyed men or bankers to whom 
notes so secured or sold or pledged go 
to the maker of the paper to make such 
inquiry. It would be likely to raise the 
question of its validity and the debtor 
would be in a position to balk any dis- 
position of the evidence of his debt. 
This seems inconsistent with the en- 
lightened policy which ought to prevail 


in an enterprising commercial state. 

The case which has been supposed to 
establish the rule requiring such inquiry 
to be made of the mortgagor or maker 
of the trust deed is the case of Olds v. 
Cummings et al., 31 Ill. 188. Thatcase 
has been referred to in quite a number 
of cases in the Supreme Court, in such 
manneras might imply that the rule 
mentioned was considered to have been 
established by it. 

Judge Gibbons of the Circuit Court 
of Cook County has recently called at- 
tention to the fact that Olds v Cummings 
does not necessarily establish such rule, 
and has held an innocent holder for 
value of commercial paper, who would 
be entitled to recovery in an action of 
law unde; the law merchant, cannot be 
defeated in a court of equity as to the 
mortgage security which is incident to 
the debt. 

The case before Judge Gibbons was 
the case of Christopher B. Bouton v. 
Robert Cameron et al. in which the facts 
necessary to be stated were as follows: 
Robert Cameron made and delivered to 
Arthur C. Gehr his note for $11,000 
payable to his own order and indorsed 
by him, and together with his wife, 
Sarah F. Cameron, executed and deliv- 
ered to Gehr a trust deed of certain real 
estate to secure the same. Gehr ad- 
vanced $1,000 only to the Camerons 
and by agreement between the parties 
held the note and trust deed as to the 
remainder for the purpose of securing 
him against certain obligations which he 
assumed for and on behalf of the Cam- 
erons or to enable him to carry out cer- 
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tain contracts which he had entered 
into in their behalf, 

Thereafter Gehr having occasion to use 
some money himself, applied to the 
Camerons for permission to use the $r1,- 
eco note and trust deed in procuring 
money for his own use, and was given 
such permission,and the Camerons exe- 
cuted a written authority as follows: 
“May 3, 1893. 
Arthur C. Gehr, 114 Dearborn Street. “ 

“You are hereby authorized to borrow snch an am- 
ount upon my note for $11,000 dated April 1, 1893, se- 
cured by a deed of trustas you may require. The said 
note was deposited with you to secure you for losses 
by reason of your having signed acontract for the pur- 
chase of the property on Barry Avenue for my benefit. 
I have received the sum of $1,00q on account of said 
note, and in giving you my consent of raising addi- 
tional amounts on said note. I rely upon you to see 
that such amounts over the said $I,coco are paid 
promptly, though legally I authorize you to use said 
note for your benefit and accommodation at its face 


value at your discretion. 


(Signed) Robert Cameron, 


Sarah McF, Cameron.” 

There was a dispute as to the amount 
which Gehr stated to the Camerons he 
desired to borrow money upon it. Gehr 
first borrowed of one Straus the sum of 
$6,000. When he had repaid $3,000 of 
that loan he applied tothe complainant, 
Bouton, and procured of him a loan of 
$5,000, using the $11,000 note as collat- 
eral, Neither Straus nor the complain- 
ant inquired of Cameron at the time of 
making their several loans to Gehr as to 
whether the loan of $11,000 was a valid 
one for its full amount. It does not 
seem to have occurred to either Straus 
or Bouton at the time of making the 
loans, that Gehr, who was engaged in 
the business of dealing in real estate and 
loaning money might be any other than 
the owner of the note and trust deed. 

The complainant Bouton, having filed 
his bill for foreclosure of the $11,000 
note and trust deed for the purpose of 
making collection of the $5,000 loan, the 
Camerons interposed as defense, the 
transaction with Gehr, relying upon 
the case of Olds v. Cummings that it 
was the duty of the complainant to have 
inquired of the Camerons whether the 
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note and trust deed constituted a valid 
obligation. 

Judge Gibbons, in deciding the case, 
recognized the rule in this state that 
“‘when resort is had in the court of 
equity to foreclose a mortgage or 
trust deed, the court will let in any de- 
fense which would have been good 
against the mortgage or trust deed in 
the hands of the mortgagee or trustee.” 
He then proceeds to draw the distinc- 
tion between that and the case at bar,as 
follows: 


‘*This rule is based upon the hypothe- 
sis that the mortgage is a chose in ac- 
tion and that the assignee thereof takes 
it subject to any defense which might be 
interposed against the assignor, 

“It is contended that the same rule 
applies to a mortgage or trust deed given 
to secure a negotiable promissory note. 
The contention is, that the bona-fide 
purchaser of such a note before matur- 
ity, and for a valuable consideration, 
takes the note freed of any defense as 
between the maker and the payee, so 
long as he resorts to a court of law, 
but when resort is had to a court of 
equity to foreclose the mortgage or trust 
deed, that court will let in any defense 
which would have been good against 
the mortgagee or trustee. This is not 
now and never was the law in this state 
as I read the cases. It is true that Chief 
Justice Caton, in Olds v. Cummings, 31 
Ill, 188, soheld, but the expression of the 
court is mere dictum and was not nec: 
essary to a decision of that case. 

‘*The trial court expressly found, asa 
fact in that case, that there was usury in 
the notes sued upon, of which usury the 
complainant had notice, and that he was 
not entitled to recover the same, but 
only the principal and interest in the 
notes after deducting the usury which 
they contained. The complainant pros- 
ecuted a writ of error to the Supreme 
Court, and the decree was there affirm- 
ed. It was unnecessary to hold other- 
wise than that Olds had notice of the 
usury, and that therefore the decree 
should be affirmed. But the court went 





MORTGAGE PAPER IN ILLINOIS, 


further and discussed the effect of the 
assignment of a chose in action, and 
cited many cases, holding that the as— 
signee of a bond and mortgage, or of a 
mortgage, securing a fixed indebtedness, 
had no other or greater rights in rela- 
tion thereto, and stcod in no better po- 
sition than the assignor. 

“A bond never attained the legal 
status of commercial paper, and all that 
is said in that case may be followed and 
approved without question in a case of 
similar import. If the rule therein an- 
nounced should be extended to a case 
where commercial paper is secured, we 
would be confronted with the absurd 
proposition, ridiculed by Blackstone in 
his learned commentaries, that we would 
have one rule for a litigant who applies 
for relief to a court of law and another 
rule for the same litigant should he re- 
sort to equity. Blackstone said: 

‘“«*The rules of property, rules of evi- 
dence and rules of interpretation, in 
both courts are, or should be, exactly 
the same; both ought to adopt the best, 
or must cease to be courts of justice.’ 
Chap. 27, p. 435, 3 Bl. Com. 


“By the common law, the non-per- 
formance of a condition, the non-pay- 
ment of the money at the time and 
place fixed by the condition, forfeited 
the bond and the penalty became pay- 


able to the obligee. Against this, he 
could be relieved only by a court of 
equity. The judges of the courts of 
law refused to consider this subsequent 
payment of the money mentioned in the 
condition—principal, interest and costs, 
in full satisfaction of the bond; the ob- 
ligor was still liable to a suit upon the 
bond, although all the money mentioned 
in the condition had been paid; he could 
not plead general performance; he must 
aver payment at the day; that he could 
not prove, and judgment must go 
against him for want of any pleadable 
bar to the action, Rosekrantz v. Dur- 
ling, 29 N. J. L. 191, 3 Bl. 435. 

‘* ‘So, in mortgages,’ says Blackstone, 
‘being only a landed, as the other is a 
personal security for the money lent, 
the payment of principal, interest and 
costs ought at any time, before judg- 
ment executed, to have saved the for- 
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feiture in a court of law, as wellas in a 
court of equity. And the inconveni- 
ence as well as injustice of putting dif- 
ferent constructions in different courts 
upon one and the same transaction, 
obliged the parliament at length to in- 
terfere and to direct by statutes 4 and 5 
Ann. c. 16, and 7 Geo. II., c, 20, that in 
the cases of bonds and mortgages, what 
had long been the practice of the courts 
of equity, should also, for the future, be 
universally followed in the courts of 
law, wherein it had before these stat- 
utes, in some degree, obtained a foot- 
ing.’ Chap. 27, p. 435, 3 Bl. Com. 

“‘These statutes were not thecommon 
law of this state when the case of Olds 
v. Cummings was decided, and there— 
fore the supreme court was not bound to 
follow the rule there laid down, but cer- 
tainly the court understood something 
about the nature of the status of a mort- 
gage at common law, and also the ab- 
surd rule which the acts of parliament 
above cited sought to obviate. 

‘*The doctrine stated in Olds v. Cum- 
mings is based upon another erroneous 
legal proposition, that is, it contem- 
plates that there must be an assignment 
of the mortgage or deed of trust. It has 
long been the settled law that the as- 
signment of a note, which is the princi- 
pal thing, carries with it and operates 
as an assignment of the incident, 

‘*It is also the well settled law that the 
legal title to the property conveyed by 
mortgage or trust deed vests in the 
mortgagee or trustee, subject only to be 
defeated on payment of the debt which 
it secures. When a negotiable promis— 
sory note is secured by mortgage or 
trust deed, the security is for the pro- 
tection of the holder of the note and the 
mortgagee or trustee is invested with 
the legal title to the estate conveyed to 
him, coupled with a condition of defeas- 
ance which is for the benefit of the 
grantor. 

‘**As soon as the estate is created,’ 
says Blackstone, ‘the mortgagee may 
immediately enter on the lands; but is 
liable to be dispossessed upon perform— 
ance of the condition by payment of the 
mortgage money at the day I:mited. 
And therefore the usual way is to agree 
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that the mortgagor shall hold the land 
till the day assigned for payment; when 
in case of failure, whereby the estate be- 
comes absolute, the mortgagee may 
enter upon it and take possession, with- 
out any possibility at law, being after— 
ward evicted by the mortgagor to whom 
the land is now forever dead. 

‘**But here again the courts of equity 
thus interpose,and though a mortgage be 
forfeited and the estate absolutely vest— 
ed in the mortgagee at common law, yet 
they will consider the real value of the 
tenements, compared with the sum bor- 
rowed; and if the estate be of greater 
value than the sum lent thereon, they 
will allow the mortgagor at any reason- 
able time to recall or redeem his estate 
* * * This reasonable advantage al- 
lowed to the mortgagor is called the 
equity of redemption * * * Onthe 
other hand the mortgagee may either 
compel the sale of the estate, in order to 
get the whole of his money immediately, 
or else call upon the mortgagor to re- 
deem the estate presently, or in default 
thereof to be forever foreclesed from re- 
deeming the same, that is, to lose his 
equity of redemption without possibility 
of recall.’ C. 10, p. 158, 2 Bl, Com.; Par- 
sons v. Wells, 17 Mass. 421; Harrisonv. 
Eldridge, 7 N. J. L. 406; Pickett v. 
Buckner, 45 Miss. 242. 

‘*This is the law to day unless changed 
by statute, so that the disquisition found 
in Olds v. Cummings, respecting the 
assignability of choses in action was for- 
eign to the question before the court. 
The dictum there employed has led the 
court in subsequent cases to give ex- 
pression to doctrine which is all right 
when confined to a mortgage or trust 
deed given to secure a debt not evidenced 
by commercial paper, because in that case 
if the mortgage or bond and mortgage 
be assigned, the assignee stands in the 
shoes of the assignor; but in the case of 
a mortgage or trust deed given to secure 
commercial paper the security is for the 
benefit of the legal holder of the note; 
and it is not necessary to assign a mort- 
gage or trust deed, because the holder 
of the note may call upon the mortgagee 
or trustee to take possession of the prem- 
ises, which he may do immediately, and 
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hold possession until the full amount o 
principal and interest is paid, or he may 
go into equity, not to invoke any equit- 
able principle in his favor, but simply to 
cut off the equity of redemption of the 
grantor. If it were possible to apply 
well-known phrases to express the 
distinction between the old bond and 
mortgage and the new commercial paper 
and mortgage or trust deed, I should say 
that the one was a personal debt and the 
other an impersonal obligation, the one 
was due to the person named in the bond, 
or his assignee, the other was due to the 
order of the maker or of the payee in- 
vested with all the security which the 
law merchant throws around negotiable 
paper; in the one case you must make 
inquiry whether the debt is paid, in the 
other the obligation is not confined to 
the original debtor, but extends to the 
whole commercial world. 

‘“*‘When a decision is at war with the 
reason and philosophy of the law, it 
should be ignored. The case of Olds 
v. Cummings verifies the wisdom of 
the expression found in one of the opin- 
ions of the immortal Marshall, that the 
binding force of a decision is co-exten- 
sive only with the facts upon which it is 
made.” 

The court thereupon found in favor of 
the complainant, and decreed foreclos- 
ure to satisfy the indebtedness which 
the $1,000 note and trust deed had 
been hypothecated to secure. 

Mr, Justice Caton in the opinion of 
Olds v. Cummings cites as authority for 
the doctrine laid down, the following 
cases: Murray v. Slyburn, 2 J. C.R., 
441; Westfall v. Jones, 23 B. 10; Mott 
v. Clark, 9th Penn, St. R. 399; Prior 
v. Wood, 31 Penn, State R., in each of 
which the subject of litigation was a 
bond and mortgage. Of course, these 
securities being not assignable at law, 
the equity of the obligors will always be 
let in, and they are in entire harmony 
with Judge Gibbons’ reasoning. 

In several cases the reasoning made 
use of in the Olds case is cited by the 
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supreme court with approval as a basis 
for equitable relief or defense. In some 
of them it is apparent there were other 
valid grounds for the conclusions reach- 
ed, in others the doctrine is simply 
cited as a rule established by that case. 
Prominent among the latter are Inter- 
national Bank v. Bowen, 8o IIl. 549; 
Colehour v. State Savings Bank, go III, 
156; Kleeman v. Frisby, 63 Ill. 485; 
Silverman v. Bullock, 98 Ill. 19; Town- 
er v. McClelland, to Ill, 550; Bennett 
v. Hinckley, 124 III. 40. 

But the court has recently in several 
important instances when the doctrine 
has been invoked declined to let it pre- 
vail therein, and shorn its operation 
down very close to the limitation given 
to it by Judge Gibbons. 

In the Peoria and Springfield Rail- 
road Company v. S. H. Thompson, an 
important and well considered case, the 
supreme court of Illinois criticises the 
doctrine of the Olds case and limits its 
operation. In that case the Peoria and 
Springfield Railroad Company entered 
into written contract with Thompson, 
Griggs et al. by which the latter agreed 
to furnish the materials and complete 
in a workmanlike manner a railroad 
from Peoria to Springfield, in consider- 
ation of which, among other things, the 
railroad company agreed to pay the con- 
tractors the sum of $20,000 per mile in 
first mortgage, 7 per cent. bonds of the 
company, which were to be made the 
first lien on the railroad, its franchises, 
property etc, of every kind. The said 
bonds, or as many of them as might be 
required, were to be delivered by the 
company to the contractors or their 
agents at any time, on demand, and to 
be used by them to pay for iron, mater- 
ials or labor for the construction of said 
road or to be sold for money. A por- 
tion of the road being built, bonds were 


issued and negotiated in the regular 
course of business by Thompson, Griggs 
& Co. and passed into the hands of other 
parties. Default having been made in 
the payment of interest, a bill for fore— 
closure was filed by Thompson and for 
areceiver. The circuit court found the 
equities of the bondholders and ordered 
sale of the mortgaged property. The 
supreme court in sustaining the action 
of the circuit court nsed the following 
language: 


“The company insists that it has sus— 
tained large damages by reason of the 
contractor's failure to complete the road 
to Springfield, and from other breaches 
of the construction contract, and it is 
earnestly contended that even admitting 
these bonds were delivered by the com- 
pany to Thompson, Griggs & Co., as 
claimed by appellee, still, under the rule 
of Olds v. Cummings, the holders of the 
bonds, so far as the deed of trust is con- 
cerned, took them subject to all equities 
the company may have against the con- 
tractors. The rule in that case rests, at 
least in part, on technical grounds, which 
have lost much of their force in more 
recent times by reason of the manifest 
tendency of judicial thought to an 
equitable standard, and while it is not 
intended to question the authority of 
that case, yet, for the reasons suggested, 
we do not think the principle should be 
extended to cases that are not clearly 
shown to be within the rule announced. 

‘In ordinary cases of the kind sug— 
gested, the mortgage is uniformly made 
for the benefit of some one specifically 
mentioned (usually the payee of the note) 
and the legal interest in such note is by 
operation of law vested in him, and can 
only be transferred to another by his in- 
dorsement, and the mortgage passes 
in equity, as an incident of the debt, by 
virtue of such indorsement. The case 
before us is unlike the ordinary one 
suggested, in several essential particu- 
lars. The bonds in question are not 
payable to Thompson, Griggs & Co. nor 
is the trust deed, so far as anything ap- 
pears on the face of it, made to them 
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or for their benefit. Indeed, they are 
not so much as mentioned either in 
the bonds or the trust deed. On the 
contrary, the bonds are in express 
terms made payable to ‘the holder’ of 
the bonds, and the deed of trust is ex- 
pressly declared to be ‘for the benefit, 
protection and security of the persons or 
corporations who shall hold the bonds 
about to be assured,’ etc. Itistrue that 
a part of the reasoning by which our 
conclusion upon this question is reached 
in the present case, appliesto some of 
the cases following Olds v, Cummings, 
but a review of those cases will clearly 
show that the present case may be dis- 
tinguished from all of them in this, that 
both the deed of trust and the bonds, as 
we have already seen, show expressly 
upon their face that they were executed 
for the benefit of the holders of the bonds 
who ever they might be. 

“The case of Chicago, Danville and 
Vincennes Ry.Co v. Lowenthal, 93 IIl. 
433, is cited as announcing a different 
view from that here presented. It is true 
that a part of the reasoning of the court 
in that case is not to be reconciled with 
what we have here said. It is sufficient 
however to say with reference to that 
case, that what appears in the opinion 
relating to this question was said in 
arguendo, and after the case had been 
decided upon another distinct ground, 
and without any argument of the ques- 
tion exceptupon oneside. Under these 
circumstances, what was there said ought 
not to be, and is not, regarded as con- 
clusive of the question, and upon more 
mature consideration of the subject we 
are fully satisfied the view now presented 
is the correct one, ’ 


This comes close to Judge Gibbons’ 
understanding of the Olds case. It 
would be little if any different to say 
that it is the maker’s own order and en- 
dorsed by him and secured bya trust 
deed in the manner of those bonds and 
placed on the market that “‘it shows ex- 
pressly upon its face that it was executed 
for the benefit of the holders whoever 
they might be.” 

In Miller vs. Larned, 103 Ill., 574, 
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an important and well considered case, 
the Supreme Court further limit the op- 
eration of the doctrine stated by Justice 
Caton in arguendo in the Olds case. 
Miller filed a cross-bill to foreclose a note 
and trust deed held by him and others. 
The note had, in fact, been paid, but 
after the payment the maker and owner 
of the land used them or permitted them 
to be used as accommodation paper. The 
court speaking by Mr, Justice Scott make 
use of the following language: 


“The principle underlying the decision 
in Olds v. Cummings, and other analo- 
gous cases in this court, is,that the orig- 
inal mortgagor has equities that are older 
and superior to any possessed by the 
assignee of the notes secured, and on 
the doctrine the oldest equity must pre- 
vail, the mortgagor has been let in to 
make the same defense to the mortgage 
in the hands of an equitable assignee as 
he could against the assignor. But 
what application can this doctrine have 
to an assignee or holder of accommoda- 
tion paper? It would be most unreason- 
able to affirm the grantor in a mortgage 
to secure accommodation paper, has any 
equities superior to those of the assignee 
of the note, who thereby becomes the 
equitable assignee of the mortgage. Any 
application of the doctrine of Olds v. 
Cummings to the maker of a mortgage 
to secure accommodation paper, would 
be to make a most equitable and reason- 
able doctrine the means of enabling a 
party to perpetrate a great wrong on 
another. 

Were it thelaw the assignee of accom- 
modation paper was affected by the 
equities existing between the maker and 
the party accommodated, such paper, 
although well secured on real estate, 
would be utterly worthless in the hands 
of the assignee who may have taken it 
in good faith for value in the usual course 
of business among merchants or other 
traders To allow the equities existing 
between the original parties to accom- 
modation paper secured by mortgage to 
prevail over the equities of the assignee 
of the note, would beto carry the doc- 
trine of Olds v. Cummings to such an 
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unreasonable extent as would ensnare 
honest dealers in such securities.” 

In the light of these recent decisions 
there is ground for entertaining the ex- 
pectation that when the question is 
squarely raised before it the Supreme 
Court may recognize the reasoning and 
acceptability of the prevailing rule and 
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authority and exclude from the operation 
of the Olds rule in addition to Railroad 
bonds secured by trust deed and accom- 
modation paper likewise secured, com— 
mercial paper generally, recognizing and 
protecting in equity as in law the right 
of the innocent holder for value before 
maturity. 


FINANCIAL REVIEW. 


While perfect confidence in the in- 
tegrity of ourmoney cannot, perhaps, 
be expected until after the November 
election, several political events have 
transpired during the present month 
which have been potent in strengthen- 
ing the belief throughout the commer- 
cial and financial circles of the nation 
that the policy of repudiation and dis- 
honest payments of debts, inaugurated 
at the Chicago convention, will never 
gain foothold in this enlightened nation, 
The result of the election in Vermont, 
closely followed by the enthusiastic 
Indianapolis convention, the later elec— 
tion in Maine, and the serry entangle- 
ments of that portion of the New York 
democracy who have determined to 
support the Chicago platform, are all 
strong indications of the breadth and 
depth of the feeling that dishonesty is 
not the best policy, and that loyalty to 
self, to manhood and to honesty is a far 
deeper obligation than loyalty to a 
political party, whose machinery has 
been temporarily captured by a dis- 
honest element. 


MONEY AND EXCHANGE, 

During the month there has been a 
heavy movement of currency from New 
York to the interior, necessitated large- 
ly by the requirements of harvest. 
Statistics of this movement, showing 
the amount shipped to interior institu- 


tions over amount received from inte- 
rior institutions, is as follows : 


Net 
Shipment. 


Week ending Sept. $2,639,900 


ae “oe 


ry se 


2,247,462 
" an 1,282,115 

The failure of four banks in New 
Orleans, and a resultant run upon all 
the banks of that city, contributed to 
the drain on New York, the demands 
from New Orleans being promptly met 
by deposits in the sub-treasury at New 
York and corresponding payments by 
the sub-treasury at New Orleans to the 
banks of that city. 

But, notwithstanding the heavy ship- 
ment of funds from New York to the 
interior, the money market of the 
metropolis, with the advance of the 
month, has become decidedly easier 
and has given better rates both for call 
and time loans and in the purchase of 
commercial paper. 


GOLD FROM ABROAD, 


The cause of an easier money market 
is found in the heavy shipment of gold 
from Europe to this country which has 
now been progressing for over a month, 
and which has contributed to replenish 
both the reserve of gold in the United 
States treasury and the reserves of the 
banks. The import of gold on this 
season’s movement up to September 
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26th has aggregated about $35,000,000. 
The great bulk of this gold came from 
England. As a result the Bank of 
England, on September roth, raised its 
rate of discount from 2 to 2% per cent., 
the lower rate having prevailed, with- 
out alteration, since February 22, 1894. 
On the 24th of September the Bank 
again increased its rate to 3 per cent. 
But even this advance has not checked 
the flow of gold to this country. 


NEW YORK ASSOCIATED BANKS, 


The principal items of the New York 
bank statement for the week ending 
September 26th were: 

1, Loans, $450,541,100, as against 
$455,790,200 on August 2gth, four 
weeks previous, being a decrease of 
514 millions during the month, graded 
as follows: 


Decrease 
Decrease.. 
Decrease 
Decrease 


$5,249,100 


2. Specie, $54,330,900, as against 
$47,345,700 on. August 29th, an increase 
of about seven millions in four weeks, 
as follows: 


Sept. 5. 
“ 672. 
ae 19. 
- & 


Increase 
Increase 
Increase 


$1,851,200 


6,985,200 


3. Legal tenders, $71,977,300, as com- 
pared with $74,474,200 August 29th, a 
decrease of about 2% millions during 
the four weeks, there having been a 
decrease of 614 millions in the first two 
weeks anda regain of 334 millions in 
the two following weeks, as follows: 

Decrease.... $3,674,600 
Decrease.... 2,580.000— 6,254,600 


Increase .... 293,500 
Increase.... 3,464,200— 3.757,700 


$2,496,900 
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4. Deposits, $448,368,700, as against 
$451,934,800 on August 2gth, a net de- 
crease of 312 millions during the month, 
being a loss of 6% millions the first 
two weeks and a regain of 234 millions 
in the last two, shown as follows: 


Decrease 
Decrease..... 
Ig. Increase,..... 
‘* 26. Increase 


Sept. 5. 
~ eh 


1,417, 500—$6, 280,500 
321,800 
2,392,600— 2,714,400 


$3,566, 100 


5. Circulation, $19,709,100, as against 
$17,055,500 on August 26th, an increase 
of 2%3 millions during the month, as 
follows: 


Increase 
Increase 
I wseng eae 
Increase 


Sept. 5. 
7 
— 
- &. 


$2,653,600 


The total reserve held on September 
26th was $126.308.200. The required 
reserve was $112,092,175, making a 
surplus reserve of $14,216,025. The 
surplus reserve on 


Sept. 19 was $10,454,375 
- 2 8,767,825 


During the four weeks from August 
29th to September 26th, therefore, there 
has been a steady decrease of loans 
aggregating 514 millions; a decrease in 
deposits of 614 millions in two weeks, 
followed by a later increase of 2%, 
making a net decrease of 314 millions; 
a corresponding decrease of 614 millions 
in legal tenders in two weeks, followed 
by a later increase of 334, making a net 
decrease of 234 millions; an increase of 
224 millions in circulation; a gain of 7 
millions specie; and an increase in the 
surplus reserve of 72 millions. 
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SCOTCH BANKING. 


How Credit at Banks helps to Develop the Country. 


It will be remembered that the Island 
of Great Brizain is divided into two king- 
doms—Scotland and England, In many 
respects the laws are as different as the 
laws of our several states. The Scotch 
banking system is distinct from that of 
England, and her banks issue notes of 
one pound sterling—say $5 each, while 
the smallest note issued by the Bank of 
England is for £5—say $25. (Whata 
pity our coins could not be adjusted so 
that a pound should be the same as $5, 
instead of $4.866, or a penny the same 
as 2 cents.) 

The area of Scotland is 29,820 square 
miles. The number of her inhabitants 
is a fraction over 4,000,000. The climate 
is harsh, The winter is long, dark and 
The arable land is very lim- 
ited, and with the exception of coal and 
iron, there are few natural resources. 
Yet, as a body, the Scotch are enterpris- 
ing, vigorous, well educated, superior 
gardeners and farmers, great manufac— 
turers and shipowners. They haveabout 
the simplest, safest and most useful 
banking system in the world, while they 
use the least amount of what is common- 
ly called money—i.e., notes and coin— 
of any community. Their development 
of all branches of industry would have 
been restricted except for their banking 
system, 

Their standard, or unit of value, is 
the British standard—the pound ster-— 
ling, which formerly meant one troy 
pound of 5760 grains of silver, and now 
means 113.0016 grains of gold. The 
silver has been tried and found wanting, 
while modern British and Scotch com- 
merce and industry have been built up 
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on the safe foundation of a gold stand- 
ard. There is no coin of the name of 
“pound.” 

The notes and deposits of all Scotch 
banks are payable in pounds sterling, 
or in the coin equivalent, named a “‘sov- 
ereign.”” Silver coin is subsidiary, and 
is redeemable in multiples in gold. 

The Scotchman knows what service 
the bank does for him, and its service is 
brought to his very door in the remotest 
district. He keeps no idle money about 
him, but puts it in the bank for profit 
and safety. He would tell those who 
clamor for a large supply of circulating 
money per capita that their demand 
gave evidence only of their own ignor- 
ance of the service of a bank. 

The bases of industry and banking 
alike in Scotland are their long-estab- 
lished system of schools, the character 
and capacity of the people, and the 
credit, based on mutual trust and mu- 
tual service, which exists and unites the 
farmers, the mechanics, the men of busi- 
ness and the banks in promoting the in- 
terest of the whole community. 

There are, or were when the writer 
first studied this system, eleven great 
banks in the principal cities, and these 
banks had about 1,000 branches extend- 
ing their service at the least cost in 
every hamlet. These banks maintain 
their principal reserves of coin in Lon- 
don, keeping in their own vaults enough 
gold to meet any probable direct demand 
upon them, Their agents are chosen 
with due regard to their standing and 
repute, each in his own community; 
thus, at a minimum of expense, with a 
maximum of efficiency, the country is 
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served. Notes are issued under strin- 
gent rules for absolute redemption; de- 
posits are taken as they are in our own 
banks, and discounts of commercial pa- 
per are made as with us. 

The one element in the system which 
‘renders it of the greatest service, especi- 
ally to farmers, is the grant of a credit 
on a ledger or book account without 
the execution of any notes, and subject 
to a charge of interest only so far as it 
is drawn upon by whoever has accepted 
the credit. 

An example of how it would work in 
this country as it is worked in Scotland 
may be the best way to make this sys- 
tem plain. We will put the example in 
Virginia, as that is now one of the rich- 
est states in the Union in natural re- 
sources, and one of the poorest in 
development for lack of a sound banking 
system and an establishedcredit. Sup- 
pose the Scotch banking system is in 
existence. A few men of good charac- 
ter, with only money enough to estab- 
lish themselves, have taken up a consid- 
erable amount of land in that magnificent 
country around Saltville, in the south- 
western corner, where some northern 
capitalists are developing a great alkali 
industry. There is no finerclimate, no 
better soil, and no greater opportunity 
in this whole country to establish a true 
commonwealth of farmers, mechanics 
and artisans than in that wonderful sec- 
tion, The same features extend from 
there over an area as large as France, 
waiting for the same development. 
‘*But there is no money here,” men say. 
**We can’t get any credit,” say others. 
‘*We have no banks,”’ say some, while 
others say, ‘‘Keep Shylocks away; we 
don’t want any.” 

Now let it be assumed that the unit or 
standard of value—a dollar made of 
gold—has been absolutely and finally 
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established in November—as it will be— 
and the banking system adjusted to our 
condition and needs. 

Northern capital and foreign capital 
are pressing for safe investment through 
New York, Philadelphia and Baltimore 
banks and bankers. How would the 
mutual service be rendered? One or 
more of the great banks would establish 
a branch in Saltville under the control 
of a man of highest repute in the com- 
munity, whose name would be a syno- 
nym for probity andintegrity. To him 
comes Farmer Jones with this request: 

‘I have a good farm and a house near- 
ly finished. I am ready to plant my 
crops and I want some money.” 

‘*How much?” 

“Five hundred dollars.” 

**Want it all now?” 

‘*No!” 

The agent says: ‘‘I will make inquiry 
and let you know to-morrow.” 

He finds that Farmer Jones is a man 
of sterling character, industry and truth; 
that his character and integrity, coupled 
with energy and thrift, are such as to 
entitle him to be trusted, although his 
present means are small. 

The next day Farmer Jones comes in 
and the banker says to him, ‘*You can 
have a credit on our books for $500. 
Here is a check book, good for $500 at 
such times as you may need it. You 
can draw your checks and pay for your 
tools and seed with them.” 

‘‘What interest?’ asks Farmer Jones. 

“No interest,” says the banker, ‘‘until 
you draw the 6 per cent., or 5 or 4, as 
the case may be, on what you use.” 

“‘When am I to pay up?” 

“When you have made your crops and 
seld them,” says the banker. 

*‘Don’t I need any money?” says Far- 
mer Jones. 

You may need a little small change. 
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Draw your check now for what you 
want to spend before you go home, but 
don't keep money about you; it is apt 
to get lost or stolen, Your check will 
be just as good as money in the shops 
when they know you, and know that 
you have a credit in our bank.”’ 

The next man who comes to the bank 
agency is a stalwart mechanic, the next 
a house builder; while the storekeepers 
who have capital in their business bring 
in their deposits. 

Thus the whole community is served. 
The small town has the security of the 
great bank at the centre, The farmer 
and the mechanic who deserve credit 
secure it. There is no loss or waste of 
idle money, and while the rate of inter- 
est is very low to those who borrow, it 
yields to the far-away capitalist in New 
York, Boston or in Great Britain, more 
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than he would safely get in any other 
way. 

That is substantially what Scotch 
banking is, but it is not to be enjoyed 
by us until the people of each state are 
equal to the people of Scotland in com- 
mon education, thrift, intelligence, in- 
tegrity and common sense. 

The Canadian system of banking is 
very similar. While the United States 
have been suffering from financial crises 
ever since the danger of silver was dis— 
closed, business in Canada has been un- 
disturbed, except so far as its trade 
and banking relations with us have been 
affected. It has not, however, adopted 
the book account of open credit to far- 
mers, although it has a very extensive 
system of branch banks. 

EpWARD ATKINSON. 

Boston, September 7. 


MATURITY OF COMMERCIAL PAPER IN MARYLAND. 


BY MAJOR RICHARD M, 


‘Paper falling due on Sunday presentable and 
payable on the next succeeding business day .— 
If Monday is a holiday, this would be Tuesday. 
At the common law such paper was presentable 
and payable on Saturday, (3 Rand on Com. Pa- 
per, 1033,) but act 1892 c., 462, (applicable to 
Baltimore), made paper presentable and payable 
on Saturday, presentable and payable on the 
next secular or business day, except paper pay- 
able at sight or on demand. 

“Paper falling due on Saturday when Saturday 
is not one of the legal holidays.—Presentable 
and payable on the next ensuing business or 
secular day, that is, on Monday, or if Monday is 
a holiday, then on Tuesday, (1892 c., 462; Md. 
c.; Art, 13, s. gand 10, 1890 c., 238). 

‘Paper falling due on legal holidays. —Where 
the holiday falls on any days, (including Satur- 
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day,) except Monday, presentable and payable 
on the next previous secular or business day. 
(1890 c. 238). 

“*If the legal holiday falls on Monday, then on 
the next ensuing business or secular day. (I8g0 
C., 238; 1892 c., 462). 

‘‘Legal holidays.—January 1, Feburary 22, 
May 30, July 4, December 25, and when any of 
these days fallon Sunday, then the ensuing . 
Monday is a holiday; Good Friday, days of 
general and congressional election; special days 
appointed by the Governor or President as 
Thanksgiving, fasting days or for religious ob- 
servance or for general cessation of business, 
(1890 c., 238). 

“In Baltimore also after 12 o’clock noon every 
Saturday. (1892 c., 462)."—Baltre Daily Record, 
September 7 th. 
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NOTICE OF DISHONOR IN CASE OF DECEASED INDORSER. 


The appellate division of the New 
York Supreme Court in Deininger v. 
Miller decide that a notice of dishonor 
given to the executor of a deceased in- 
dorser, eleven days after the non-pay— 
ment of a note, is insufficient to charge 
a liability upon the indorser’s estate. 
Stating the law as to what notice would 
be sufficient in case of the death of an 
indorser intermediate the inception and 
maturity of the paper, the court say: 

‘*Prior to the statute of 1857, it was 
the universal rule under the law mer 
chant, to give notice of dishonor incase 
of a deceased indorser, either to his per- 
sonal representative or to some agent 
or person interested in his estate, or by 
a written notice addressed to the indor- 
ser and left at his place of residence. 
But whatever the form of notice, the 
holder was required to use the same de- 
gree of diligence in giving it as if the 
indorser were living. * * * 

In course of time, however, and in the 
year 1857, the legislature of this state 
prescribed an exact form for notifying 
an indorser of the non-payment of a 
note, which has ever since been adopted 
and followed in the commercial circles 
of this state, and which is expressed in 
the following language: 

‘Whenever the residence or place of 
business of the indorser of a promissory 
note, or of the drawer or indorser of a 
check, draft or bill of exchange, shall 
be in the city or town indicated under 
the indorsement or signature of such 
indorser or drawer, as his or her place 
of residence, or whenever in the absence 
of such indication, the city or town 
where such indorser or drawer, from the 
best information obtained by diligent 
inquiry, is reputed to reside or have a 
place of business, shall be in the same 
city or town where such promissory 
note, check, draft or bill of exchange is 
payable or legally presented for pay- 
ment or acceptance, all notices of non- 
payment and of non-acceptance of such 
promissory note, check, draft, or bill of 


exchange may be served by depositing 
them, with the postage thereon prepaid, 
in the postoffice of the city or town 
where such promissory note, check, 
draft, or billof exchange was payable or 
legally presented for payment or accept- 
ance, directed to the indorser or drawer 
at such city or town.’ 

The court points out that by this pro- 
vision of the statute it would unques- 
tionably have been competent for the 
holder of the note in the case before it, 
to have served notice of the demand and 
non-payment of the note upon the rep- 
resentatives of the deceased indorser, 
by enclosing the same in an envelope 
directed to the indorser herself at her 
last place of residence (which was in the 
city of Rochester where the note was 
payable) and depositing the same in the 
postoffice, and although she had pre- 
viously died, such a notice would have 
operated to charge her estate. The 
statute was not availed of, however, and 
no notice given until eleven days aiter 
dishonor when it was informally con- 
veyed to one of the indorser’s executors, 
which the court holds insufficient. Con- 
cluding, the court says: 

“It is foreign to the purpose of this 
court to establish as a rule applicable to 
all cases that the statute of 1857 fur- 
nishes the only method by which due 
notice of the dishonor of a note can be 
given wherethe indorser has departed 
this life intermediate its inception and 
maturity. We simply mean to say that 
it provides a course which can be fol- 
lowed with entire safety in such cases, 
and that any other course which in- 
volves unnecessary delay cannot be re- 
garded as sufficient, without doing vio- 
lence to the plain intent and meaning of 
the statute and to well-settled principles 
of commercial law. In other words,we 
think the statute furnishes a simple 
method by which the required notice 
can be given and that it ought to be 
adopted, save in exceptional circum- 
stances.” 





LEGAL DECISIONS. 


BANKING LAW. 


T# IS department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 
rectors. The experiences they disclose are likewise worthy thecareful attention and study of the merchant, 
the depositor, and the bank student seeking advancement. 


Further information regarding any case published 
therein, will be furnished on application. 


CHARGE OF NOTE TO DEPOSITOR’S ACCOUNT. 


tf AND DUTY OF BANK TO CHARGE UNPAID NOTE TO ACCOUNT OF DEPOSITOR—IS INDORSER RE- 
LEASED IF BANK OMITS TO CHARGE UP TO PRIOR INDORSER—EFFECT OF JUDGMENT AGAINST 
PRIOR INDORSER—EFFECT OF PROCURING INDORSER TO RELINQUISH SECURITY. 


First National Bank of Lockhaven v. Peltz, Supreme Court of Pennsylvania, July 15, 1899. 


In an action by a bank upon a promissory note against the indorser, the following points are 
decided: 

1. Bank's right to charge note to depositor’s account.—A bank which is holder of a note and has 
on deposit at maturity a sum to the credit of any party liable thereon sufficient to pay it, and not 
previously appropriated by the depositor to be held for a different purpose, may apply the deposit 
to the payment of the note, 

2, Bank’s duty to apply deposit.—In general, there is no duty on the bank’s part to apply the 
deposit as stated in paragraph 1. The right becomes a duty only where there exists a special 
equity in some party to the note—usually the indorser—to have the payment enforced against the 
depositor as the one primarily liable. But to raise this duty 

(a) The deposit must be sufficient at the time of maturity—not subsequently; 
(b) The deposit must not have been previously appropriated to any other use; and 
(c) The deposit must be to the credit of the party primarily liable. 

Bank's duty to indorser to apply maker’s deposit, does not extend to deposit of prior indorser. 
_The duty of a bank, in an indorser’s interest, to apply a deposit of one primarily liable upon a 
note, toits payment, must be limited to the deposit of the maker, and does not extend to the de- 
posit of the first indorser, even though the latter may be the principal debtor. The reasons for thus 
limiting the rule are fully stated in the opinion of the court. 

4. Judgment against prior indorser.—The giving of a judgment or other security by the maker 
or a prior indorser, does not discharge a subsequent indorser, 

3. Procuring indorser to relinquish security.—But where a subsequent indorser, sued on a note 
by a bank, offers to prove that the bank procured him to satisfy a judgment he held against a prior 
indorser, which was good and collectible, and an indemnity against his liability on the note, it is 
error to exclude such proof, and it should be admitted as tending to estop the bank from holding 
him liable on the note. 


Action by the First National Bank of 
Lockhaven, Pa., 
indorser of a note, on which Charles 
Kraemer, a depositor of the bank, was 
the payee and first indorser. 

The defenses of the indorser were: 


against Emil Peltz, an 


1. That the bank should have applied 
the deposit of Kraemer, the payee and 
first indorser, to the payment of the 
note. 

2, That the bank held a judgment 
against Kraemer. 

3. An offer to show that at maturity 
of the note,Kraemer, the payee was prin- 
cipal debtor and gave the bank a judg- 
ment note to cover this indebtedness on 
which judgment was entered; that the 


defendant indorser held a prior judg- 
ment against Kraemer, as security for 
his liability on the indorsement which 
could have been collected; and that the 
bank procured him to satisfy the judg- 
ment without giving him any notice 
that the note had not been paid. 

The trial court refused to permit the 
indorser to make proof as set forth in 
paragraph 3, and gave judgment for the 
bank, On appeal, the opinion of the 
supreme court is as follows: 


BANK’S RIGHT TO CHARGE UNPAID NOTE 
TO DEPOSITOR’S ACCOUNT. 

MITCHELL, J.-—The first assignment 

of error cannot be sustained. While a 
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bank which is the holder of a note, and 
has on deposit at the time of maturity a 
sum to the credit of any party liable to 
it on the note, sufficient to pay it, and 
not previously appropriated by the de- 
positor to be held for a different pur- 
pose, may apply the deposit to the pay- 
ment of the note, yetit is not, in gen- 
eral, bound to do so, 


BANK’S DUTY TO CHARGE 
WHOM, 


WHEN AND TO 

The cases where the right becomes a 
duty on the part of the bank rest on 
the special equity of the party—usually 
the indorser—to have the payment en- 
forced against the depositor as the one 
primarily liable. Bank v. Henninger, 
105 Pa. St. 496. 

And even all the 


in these cases 


circumstances enumerated must exist, 
Thus the deposit must be sufficient at 


the time of maturity of the note. Sub- 
sequent deposits will not raise the duty. 
Bank v. Legrand, 103 Pa. St. 309; Bank 
v. Shreiner, tro Pa. St. 188, And the 
deposit must not have been previously 
appropriated to any other use. Cases 
cited supra, and Bank v. Foreman, 138 
Pa. St. 474, where the principle was 
conceded through an _ exception, of 
doubtful correctness, was made against 
a mere notice from the depositor not to 
pay, unaccompanied by a specific ap- 
propriation to a different purpose. 
And lastly, the deposit must be to the 
credit of the partv primarily liable. 
The rule is thus stated by our Brother 
Williams in the latest case on the sub- 
ject (Bank v. Seitz, 150 Pa. St. 632): 
‘*The general rule is well settled that 
while the bank may appropriate funds 
in its hands belonging to any previous 
party to the note, to the payment of it, 
yet it is not boundtodoso. The note 
may be treated as in effect an order or 
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check authorizing the bank to apply the 
deposit to the payment, but the deposit 
is not payment in law. * * * But, 
where the bank holds funds of the 
maker when the note matures, it is 
bound to consider the interests of the 
indorsers or sureties; and if it allows 
the maker to withdraw his funds after 
protest, and the indorsers are losers 
thereby, the bank is liable to them. 
The reason of this is that the maker is 
the principal debtor, and liable to all 
the indorsers whose undertaking is to 
pay if he does not.” 

The appellant’s (indorser’s) cffer was 
defective in tworespects: (1) It was not 
te show the state of Kraemer’s (the 
payee’s and principal indorser’s) ac- 
count at the maturity of the note, but 
some days after, and (2) Kraemer was 
not the maker of the note, but an in- 
dorser, It is true that it is claimed by 
appellant that this was an accommoda- 
tion note, and known by the bank to be 
so, and that Kraemer was in fact the 
principal debtor, even as regards the 
maker. But if this was so, it was by 
the arrangement among the parties. On 
the face of the note, the maker was pri 
marily liable; and although the bank 
may have supposed, as the cashier tes- 
tified, from the presentation of the note 
for discount by the first indorser, that 
the second and third indorsements were 
for his accommodation, it was under no 
obligation to draw that inference as to 
the maker. 

BANK’S DUTY TO CHARGE LIMITED TO MA- 
KER’S DEPOSIT; NOT EXTENDED 
TO FIRST INDORSER’S. 

But, if it had been, the duty of the 
bank to appropriate has not been car- 
ried by any case beyond the deposit of 
the maker. Nor is it desirable that it 
should be. On the face of the paper, 
the maker is the party to pay, and while 
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the bank may, upon dishonor, secure 
payment from the deposit of any party 
liable to it, yet there is great force in 
the reasons for limiting its duty to do 
so to the party legally answerable in 
the first instance on the face of the 
paper. The rule thus rests on a liabil- 
ity fixed by law, and capable of imme- 
diate and conclusive determination by 
the evidence of the note itself. Other- 
wise it is thrown open to contest on the 
private arrangement of parties to ques- 
tions of notice and proof, and to all the 
uncertainties of the final ascertainment 
of the facts. While money deposited 
becomes the property of the bank, vet 
that result flows from the nature of 
money, which is to be measured by am- 
ount and not by physical identity. 
Hence, a deposit of $100 is returned by 
another $100, without regard to the 
identity of the notes or the coin, because 
legally they are the same. Except for 
this characteristic, a deposit of money 
to be returned on demand would be, 
like the deposit of any other article, a 
mere bailment. But though, for this 
reason, the title to money deposited 
passes to the bank, yet the whole busi- 
ness of banking is founded on the faith 
of the immediate availability of the de- 
posit, as money, for the use of the de- 
positor; and any rule that interfered 
with the freedom of action of either bank 
or customer, by compelling a stop of 
their dealings with each other to exam—- 
ine the relations of other parties to the 
deposit, would go far towards destroy- 
ing that instant convertibility which is 
the essence of the business. We donot 
think it desirable to go beyond the line al- 
ready clearly marked by the authorities. 


EFFECT OF JUDGMENT AGAINST MAKER OR 
PRIOR INDORSER, 


The second assignment of error can- 
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not be sustained. The giving of ajudg- 
ment or other security by the maker or 
a prior indorser, does not discharge a 
subsequent indorser. Deposit Co. v. 
Craig, 155 Pa. St. 343. 


PROCURING INDORSER TO RELINQUISH 
CURITY., 


SE- 


The third assignment, however, is 
well founded. The offer of defendant 
(appellant, indorser) was, in substance, 
to show that he had been indemnified 
against the present liability on the note 
in suit, by a judgment against the prior 
indorser, Kraemer, and that he had sat- 
isfied that judgment on the procurement 
of the plaintiff bank, whereby he not 
only lost his security for indemnity in 
regard to the present claim, but the 
plaintiff advanced its own judgment 
against Kraemer to the position of a 
prior lien. This offer was entirely com- 
petent. It was to prove facts which 
tended to raise an estoppel against the 
plaintiff in favor of the defendant, Itis 
argued by the appellee (bank) that the 
certificate of liens presented was not 
such as was admissible in evidence, but 
the objection made and sustained was 
to the offer as a whole, which was of 
the certificate, etc. to be followed by 
proof, etc. How the facts were to be 
proved, and whether, when proved, they 
were sufficient to raise an estoppel, were 
questions not yet reached in the case, 
It is sufficient that the offer was a gen- 
eral one to prove relevant facts, As such 
it was competent, and should have been 
admitted. Further objections to the 
mode of proof, or the sufficiency of the 
facts when proved, could be raised 
later. 


Judgment reversed and venire de novo 
awarded. 
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NOTICE TO INDORSER. 


NOTARY MAILING NOTICE TO LAST INDORSER—DUTY OF LATTER TO FORWARD—PROOF NECESSARY TO 
HOLD PRIOR INDORSER, 


Henry v. Spengler, Cuyahoga County, Ohio, Circuit Court, Eighth Circuit, June 28, 1896. 


Theindorser of a promissory note is entitled to notice of dishonor, and a prior indorser will not 
be held by proof alone of demand,protest and mailing to the last indorser of notice to all the indor- 
sers. It must also be proved that the last indorser duly forwarded the notice to the prior indorser 
who is sought to be held, or that the latter in some other manner received due notice. 


Action by the holder against the in- 
dorser of a promissory note. Judgment 
against indorser reversed, 


Hatt, J. The only evidence offered 
on the trial before the justice to prove 
that the plaintiff in error had notice of 
non-payment of the note—a necessary 
fact to be established—was the certifi- 
cate of the notary public which reads,so 
far as it bears upon the fact of the no- 
tice, as follows: 

“I then protested the same for non-payment, and 
notified the following named drawer and indorser 
thereto of said presentment and protest, by a separate 
notice to each, inclosed in same envelope, and ad- 
dressed as follows: The State National Bank, Cleve- 
land, Ohio; inclosed notices to all indorsers, and 
deposited the same in the postoffice at Cincinnati.” 

When this note became due it was in 
the hands of a bank in the city of Cin- 
cinnati, and was by it given toa notary 
public for demand, protest and notice, 
The State National Bank of Cleveland 
was the last indorser of this note, the 
plaintiff in error being the next prior in- 
dorser. The notary public mailed a 
notice to the State National Bank of 
Cleveland, and with that notice inclosed 
notices for the other prior indorsers. 
There was no evidence given on the 
trial before the justice that the inclosed 


notices, or any one of them, were sent 
by the State National Bank of Cleve- 
land, to the persons to whom they were 
addressed, including the plaintiff in 
error. The justice, however, rendered 
a judgment against the plaintiffin error 
as indorser, and that judgment was af- 
firmed by the Court of Common Pleas. 
We think there was error in both of 
these judgments. 

It is the ordinary practice and law for 
a notary public in sending notice to the 
last indorser, to inclose notices to all the 
prior indorsers who are non-residents of 
the place where the demand is made, 
and in that case it is the duty of the last 
indorser to forward the inclosed notices 
to the persons to whom they are ad- 
dressed. If for any reason the last in- 
dorser fails or neglects to forward the 
notices to the prior indorsers, and in 
fact a prior indorser gets no notice in 
any other manner, he is not held. 

Under the facts disclosed there was 
no proof whatever that the plaintiff in 
error, as indorser, had at any time re- 
ceived any notice whatever of the dis- 
honor of the note upon which his name 
appeared, Judgment reversed and case 
remanded for a new trial. 
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CHECK AS PAYMENT. 


CHECK OF DEBTOR TO CREDITOR DELIVERED TO SALESMAN OF CREDITOR—INDORSEMENT OF CREDITOR’S 
NAME BY SALESMAN—AUTHORITY TO RECEIVE AND INDORSE A QUESTION FOR JURY. 


Allen v. Tarrant & Co, N. Y. Supreme Court. App. Div. First Dept. June 1896. 


1. Wherea debtor delivered to the salesman of a creditor who had presented a bill of goods 
and demanded payment, a check to the order of the creditor, which the salesman indorsed with 
the name of his principal and his own name and collected the money thereon, it is error for the 
court to direct a verdict for the creditor on the theory that the debt has not been paid, and to ex- 
clude evidence tending to establish not only the salesman’s authority to receive the check, but to 
indorse and collect the same. 

2. While mere delivery of a check is, ordinarily, not a payment, its delivery to the creditor 
or his authorized agent and the subsequent payment of the same, operates to discharge an indebt- 


edness for which it is given. 


Action by William Allen against Tar- 
rant & Co. for goods sold and delivered. 
Defense, payment in full by means of 
two checks. 

On July 12, 1893, one Cook, a sales— 
man in Allen’s employ, went to Tarrant 
& Co.’s place of business and presenting 
a statement of the amount due Allen, 
asked Tarrant’s cashier for payment. 
The latter gave Cook a check to the 
order of Allen for the amount. This 


check was regularly indorsed by Allen 
for deposit, placed in bank and duly 
paid, and concerning this check there 
is no dispute. 

On July 20, 1893, Cook again came 


to Tarrant & Co. and for another bill 
received a similar check. He receipted 
the bill and Tarrant did not see the 
check again until returned from his 
‘bank the following month as paid, bear- 
ing the indorsement “William Allen & 
Co.—H. M. Cook.” 

On August 9, 1893, a similar transac— 
tion took piace, Cook receiving in pay- 
ment of a bill due Allen a check to 
Allen's order. On the afternoon of this 
day, Cook returned and stated to Tar- 
rant’s cashier, that it would be an ac- 
commodation to Allen and to himself, if 
Tarrant & Co. would cash the check for 
him, The cashier thereupon went with 
Cook to the Irving Bank and introduced 


him to the paying teller, who, after ask- 
ing whether the indorsement was that of 
Allen and receiving an affirmative an- 
swer, gave him the money. 

On August 18, 1893, Allen made a 
charge against Cook in the Tombs Po- 
lice Court, of grand larceny of money 
represented by one of the checks, and 
in his affidavit swore that Cook had 
stolen from him the following property: 
“$185.12 good and lawful money of the 
United States, the property of Wm. 
Allen & Co., of which firm deponent is 
a member. * * * Deponent is in- 
formed by CeorgeC. Hopkins * * * 
that on said day he, as clerk for Tarrant 
& Co., paid the annexed check to the 
said Harry M. Cook for the account of 
William Allen & Co., as deponent never 
received said check nor the money 
thereon, and as the same has been 
passed through the bank on which it 
was drawn and the money paid thereon 
and as deponent identifies the indorse- 
ment Harry M. Cook on the back of the 
check to be the handwriting of Harry 
M. Cook; and the said Harry M. Cock 
has kept away from deponent and left 
his place of business. Deponent charges 
him, Harry M. Cook, with grand lar- 
ceny.” 

Tarrant & Co. proved the checks were 
paid at its bank, and that no claim was 
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made upon it until two years after the 
transaction, and then rested. 

Allen took the stand and testified to 
the amount of interest due upon his de- 
mand and that the same had not been 
paid, and rested, and asked the court 
for a direction of a verdict in his favor. 

Tarrant & Co. asked to go to the jury 
on the question of Cook’s authority to 
receive the checks in payment and upon 
all the evidence in the case. 

The court denied Tarrant & Co.’s 
motion, and granted that of Allen, to 
which an exception was taken. 

From the judgment entered upon a 
verdict directed by the court in favor of 
Allen, Tarrant & Co, appealed. Judg- 
ment reversed and new trial ordered. 


O’Brien, J. It is true that delivery 


of a check is not payment ‘‘unless in 
some special case, if such a case can be 
supposed, where the check was taken in 
absolute payment and extinguishment 


of the debt.”” (Thompson v. Bank of 
B. N. A. 82 N. Y. 8). The delivery of 
a check to the principal or his author- 
ized agent and the subsequent payment 
of the same operates to discharge an 
indebtedness for which it is given. 

The evidence here shows that the 
checks intended as payment of the in- 
debtedness were given to one Cook, who 
was in plaintiff's employ, and subse- 
quently paid by defendant’s bank. 

Upon the questions as to whether 
Cook was authorized to receive or in- 
dorse them, the evidence is that prior to 
the giving of the checks in dispute the 
plaintiff, through Cook, received a check 
of the defendants which was deposited 
in the plaintiff's account in bank and 
paid by the defendant. If the plaintiff 
had desired to disavow Cook’s action in 
receiving checks in settlement of ac-— 
counts, then seemingly was the time 
to have notified defendant. Having 
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kept silent, and to some extent justified 
defendant’s belief that Cook was au- 
thorized to accept checks, this was some 
evidence bearing on the question of 
Cook’s authority. 

There was in addition the evidence 
that plaintiff charged Cook in a police 
court with grand larceny, and in the 
affidavit stated that Cook had stolen his 
property, viz.,the proceeds of the checks. 
Unless he regarded Cook as his agent 
to receive checks, indorse them and col- 
lect the money, he could not truthfully 
or legally claim that the money received 
by Cook was his. After waiting two 
years, however, he assumed another and 
inconsistent position and sued the de- 
fendant upon the theory that Cook was 
not authorized, and that the money re- 
ceived was not the plaintiff’s. 

Although plaintiif was a witness, he 
did not say that the indorsements of the 
checks were forged, or that Cook was 
not authorized to receive or 
them, but relying on the presumed 
weakness of the evidence to support the 
defense, he moved to direct a verdict in 
his favor, which was granted, and to 
which defendant excepted, as it did to 
the denial of its motion to go to the 
jury on the question of Cook’s author- 
ity. These exceptions, we think, were 
well taken, because not only was there 
some evidence from which the jury could 
infer Cook’s authority, but there was 
also evidence to justify a finding that 
the money received on the checks was 
lawfully in Cook’s possession as agent 
for plaintiff and that he converted it to 


indorse 


-his own use. 


We do not think that this case in 
principle can be distinguished from Sage 
v. Burton (84 Hun, 267). 

The judgment should be reversed and 
a new trial ordered, with costs to ap— 
pellant to abide the event. All concur. 
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USURY. 


$15,000 LOAN AT SIX PER CENT. PLUS OPTION TO PURCHASE STOCK—-TRANSACTION NOT 


USURIOUS, BUT PERMITTED BY CHAP, 237 Laws 1882. 


CoNSTRUCTION OF AcT. 


Hawley v. Kountze et al. N. Y. Supreme Court, App. Div. Second Dept. June 19, 1896. 


Where a private banker makes a loan of $15,000 at 6 per cent. interest upon pledge of certain 
stock, and in addition to the interest takes from the borrower an option to purchase stock at a cer- 
tain figure, the transaction is not usurious but falls within the purview of Chap. 237, Laws of 1882. 

Decision of the supreme court at special term in this case (reported in BANKING LAW JoURNAL 


of June, 1896, at p. 383) reversed. 

BartLert, J. The plaintiff borrowed 
$15,000 from the defendants, constitu- 
ting the firm of Kountze Brothers, and 
gave them a note therefor whereby he 
promised to pay that amount on de- 
mand, with interest at 6 percent. The 
payment of this note was secured by the 
pledge of 14 shares of the capital stock 
of the Cataract General Electric Co. 
At the time the loan was thus made,the 
plaintiff gave to William H. Hollister, 
one of the defendants, an agreement to 
sell to him, at his option,to be exercised 
within a specified period, four shares of 
such stock at $2,000 a share. The plain- 
tiff claims that the stock was then worth 
more than $2,000 a share, and that the 
giving of this option to Mr. Hollister, 
who was acting in behalf of defendant's 
firm, made the transaction usurious. 

It seems to us, however, that it falls 
within the purview of chapter 237 of the 
Laws of 1882, and is not void, or in any 
respect illegal, on account of usury. 
That act provides as follows: 


“In any case hereatter in which advances of money 
repayable on demand, to an amount not less than $s,- 
ooo, are made upon warehouse receipts, bills of lading 
certificates of stock, certificates of deposit, bills of 
exchange, bonds or other negotiable instruments, 
pledged as collateral security for such repayment, it 
shall be lawful to receive or to contract to receive and 
collect as compensation for making such advances, 
any sum to be agreed upon in writing, by the parties 
to such transaction.” 


The learned judge at special term held 
that the act of 1882 had no application 
to the present case, because the exaction 


in excess of interest was nota sum of 
money, nor was it provided for by a 
written agreement. We think that the 
statute should receive a more liberal — 
construction. The payment in excess 
of 6 per cent. was whatever amount, 
over $2,000 a share, would be realized 
by the defendants upon the exercise of 
the option to purchase the four shares 
of Cataract General Electric stock. The 
giving of a written instrument—the op- 
tion agreement, by acting under which 
a sum of money could ultimately be ob- 
tained in addition to the statutory rate 
of interest, was equivalent to anexpress 
agreement in writing to pay such sum 
of money. 

But, in the view which we take of the 
act of 1882, the only importance of an 
agreement in writing as to the sum to 
be received by the lender is to enable 
the lender to collect more than 6 per 
cent. as his compensation, The effect 
of that enactment was to remove from 
the operation of the usury laws of the 
state ali loans of money, payable on de- 
mand,where the amount lent or advanced 
is not less than $5,000 and where ware- 
house receipts, bills of lading, certificates 
of stock, certificates of deposit, bills of 
exchange, bonds or other negotiable in- 
struments are pledged as collateral se— 
curity for such repayment of the money 
borrowed. If the agreement is merely 
oral as to the compensation to be re- 
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ceived by the lender in such a transac- 
tion, we think that the statute never- 
theless makes the transaction non- 
usurious, though it would seem that a 
contract in writing is necessary in order 
to enable the lender to collect more than 
6 per cent. 

In 1859, a statute was enacted in this 
state (Laws 1850, c.172) which provided 
that no corporation should thereafter 
interpose the defense of usury, and it 
was held that its effect was to repeal the 
statute of usury so far as it applied to 
corporations (Curtis v. Leavitt, 15 N. 
Y. 85-155). ‘*The condition of this 
class of beings becomes the same,” said 
Brown, J. “as if the usury law never ex- 
isted.”” (See, also, Bank v. Hoge, 35 
N. Y. 65). 
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A similar effect, we think, was pro- 
duced by the enactment of Chapter 237 
of the Laws of 1882 upon all demand 
loans ot $5,000 and upward, and secured 
by the pledge of negotiable instruments. 
Such loans were thereby withdrawn 
from the operation of the general usury 
law of the state. As to them the gen- 
eral usury law then ceased to exist. 

If these views be correct, there was 
nothing usurious in the transaction 
which forms the subject matter of the 
present suit, and the plaintiff is not en- 
titled to any injunction. The order 
continuing the preliminary injunction 
should be reversed, and the injunction 
vacated, 


All concur. 





PRESENTMENT OF CHECK. 


DELAY OF PAYEE IN PRESENTING—TIME ALLOWED WHERE PAYEE AND DRAWEE AT SAME PLACE. 


Grange v. Reigh, Supreme Court of Wisconsin, June 19, 1896. 


If a person receives a check on a bank he must present it for payment within a reasonable 
time in order to preserve recourse against the drawer in case of non-payment by the bank. 

When such person resides and receives the check at the same place where the bank is lo- 
cated, a reasonable time for presentment extends only to the close of banking hours on the day 
succeeding his receipt of the check, excluding Sundays and holidays. 


Action by William Grange, payee, 
against S. J. Reigh, drawer of a check, 
to recover its amount. 

On July 20, 1893, Reigh was indebted 
to Grange in the sum of $1,211. After 
banking hours on that day, in the city 
of Milwaukee, where Grange resided, 
Reigh gave him a check for the amount 
of such indebtedness on the South Side 
Savings Bank, located in Milwaukee. 
The check was not presented for pay- 
ment either on July 20 or 21st. The 
bank was open for business all of the 
21st and would have paid the check had 
it been presented during that time. The 
bank did not open for business after the 


21st, by reason of which the check was 
not paid. 

Thecircuit court decided that because 
of the failure to present the check for 
payment to the bank within a reason- 
able time, recourse upon the drawer was 
lost. On appeal, the following decision 
is made: 

MarsHALL, J. The settled law appli- 
cable to the facts of this case is that, if 
a person receives a check on a bank, he 
must present it for payment within a 
reasonable time, in order to preserve his 
right of recourse on the drawer in case of 
non-payment by the drawee; and that 
whensuch person resides and receives the 
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check at the same place where the bank 
is located, a reasonable time for such 
presentation reaches, at the latest, only 
to the close of banking hours on the 
succeeding day, excluding Sundays and 
holidays. Lloyd v. Osborn, 92 Wis- 
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consin, 

Plaintiff failed to comply? with the 
law in this respect; hence defendant 
was discharged from all liability to an- 
swer for the default of the bank. Judg- 
ment affirmed. 


NOTES OF RECENT BANKING CASES. 


CALIFORNIA. 

Notary—-False certificate of acknowledg- 
ment. A notary public who was also 
engaged in negotiating loans, represent- 
ed to plaintiff that a certain person de- 
sired to borrow and gave her what pur- 
ported to be a mortgage executed by 
that person, to which he appended his 
certificate of acknowledgement and on 
the faith of which plaintiff gave him the 
money to be delivered to the mortgagor. 
The mortgage was a forgery. The no- 
tary converted the money to his own 
use and absconded,and plaintiff brought 
suit on his bond against the sureties. 
(On a former decision in the same case, 
[89 Cal. 115] it had been held that, as 
receiving money is no part of the official 
duty of a notary, his sureties are not 
liable for that fraudulently retained by 
him but only for the damages caused 
plaintiff by the falsehood of his certifi- 
cate of acknowledgement). 

Held: When a notary certifies that 
the mortgagor duly acknowledged the 
execution of a mortgage which in fact is 
a forgery, the measure of damages, in 
an action against the notary or his sure- 
ties, brought by one who has parted 
with value on the faith of such certifi- 
cate, is the amount which would be the 
value of the mortgage, if genuine, The 
value of a mortgage is the amount 
which can and will be collected thereon, 
and it matters not whether that amount 
is obtained by a sale of the mortgaged 


premises or by the enforcement of a de- 
ficiency judgment. If the mortgagor 
has no interest in the mortgaged prem- 
ises, the property may bring nothing,or 
only a nominal amount on the sale; but 
in that case the plaintiff has an absolute 
right to a judgment for the deficiency 
against the maker of the note, and if he 
is solvent that deficiency will be col- 
lected. The value of the mortgage, 
therefore, depends not merely on the 
value of the mortgaged property, but,in 
case of the insufficiency of that property, 
upon the solvency of the mortgagor. 
When it appears, as it does in this case, 
that the plaintiff, had the mortgage 
been genuine, would have been able to 
collect the whole amount named there- 
in, he is entitled to recover that amount, 
without regard to the value of the mort- 
gagor’s interest in the mortgaged prop- 
erty. Judgment for plaintiff for full 
amount of principal and interest recited 
in the mortgage, as damages caused by 
false certificate of acknowledgement.— 
Heidt v. Minor, California supreme ct., 
July 22, 1896. 
INDIANA. 

Promissory Note—Provision ‘‘with ex- 
change’’ renders non-negotiable. A bank in 
Indiana purchased a promissory note 
providing for payment of the amount 
“with exchange and cost of collection,” 
and afterwards brought an action toen- 
force thesame. The makers interposed 
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the defense of failure of consideration, 
The bank contended that the note was 
a negotiable instrument not open to 
such a defense in the hands of a bona- 
fide purchaser. The makers contended 
that the note was not governed by the 
law merchant because of the clause 
‘‘with exchange and cost of collec- 
tion.” 

The court holds that a stipulation to 
pay ‘‘costs of collection” does not, of 
itself, render the promise as to the am— 
ount uncertain, or the note non-negoti- 
able, but the provision ‘ ‘with exchange” 
is held to destroy the negotiability of 
the note. 

The court reviews the conflicting au- 
thorities in other states upon this point, 
and sets forth at length its reasons for 
the decision it makes. Concluding its 
opinion the court says: “The line of 
cases holding that the provision ‘with 
exchange’ introduces into the obligation 
an element of uncertainty which de- 
stroys its negotiability, seems to meet 
the approval of at least a majority of 
this court, and inasmuch as we have no 
precedents on the question in this state, 
we will follow that line of the adjudi- 
cations.” —Nicely v. Commercial Bank 
of Union City, Appellate court of Ind- 
iana, June 18, 1896. 


Insolvent National Bank—Recovery of 


deposit in. On the day when a national 
bank ceased business, and at a time 
when the officers of the bank knew it to 
be hopelessly insolvent, complainant de- 
posited in the bank certain funds, which 
afterwards came to the possession of the 
receiver of the bank, Sometime after 
the appointment of the receiver, com- 
plainant filed with him a claim for the 
amount of the deposit, asan unpreferred 
claim. This was allowed, a certificate 
of proof issued to complainant, and the 
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various appropriate entries made in the 
books of the receiver, and of the depart- 
mental officers at Washington. Out of 
assets of the bank collected by the re- 
ceiver, a dividend was declared, and a 
check for its share tendered to com- 
plainant. It then consulted counsel and, 
learning for the first time that it might 
have reclaimed its deposit as fraudulent- 
ly received, it declined the check, ten- 
dered back the certificate of proof, and 
filed its bill to set aside its apparent 
election and reclaim the amount of the 
deposit, alleging that, although the act- 
ual funds deposited had been distrib- 
uted, other assets of the bank held by 
the receiver would more than suffice to 
repay the amount. 

Held. 1. That complainant should be 
relieved from its election, and allowed 
to reclaim the amount of the deposit. 

2. When a party who has a choice of 
two remedies, pursues one of them un- 
der the mistaken impression that the law 
affords him no other, and in ignorance 
of the existence of the other and more 
advantageous remedy, equity, in the ab- 
sence of injury to others, or of facts 
creating an estoppel, may relieve him 
from the apparent election made under 
such mistake, and permit him to pursue 
the more advantageous remedy. 

3. When funds, of which a party is 
entitled to claim restitution, have come 
to the hands of a trustee, or of a re- 
ceiver or other officer of a court, and 
have been distributed by him so that 
they cannot be reclaimed in specie, the 
party entitled to the same may demand 
restitution out of any other funds com- 
ing to the hands of such trustee or offi- 
cer, when other parties will not be 
prejudiced thereby.—Standard Oil Co. 
of Kentucky v. Hawkins, Receiver In- 
dianapolis Nat. Bank, U. S. Cir. Ct. of 
Appeals, 7th Cir. June 2, 1896, 
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MICHIGAN, 


Bank as bona fide holder—Giving credit 
—A bank which purchases a note from 
a customer and merely credits the pur- 
chase money to his account, is not a bona- 
fide holder, entitled to enforce the note 
free from equities, in the absence of a 
showing that the credit was ever drawn 
upon, or that the account of which it be- 
came a part, was exhausted before ma— 
turity of the note, or before notice of 
fraud in its inception. The giving of 
credit is nothing more than a mere pro- 
mise to pay, and is not, of itself, a val- 
uable consideration sufficient to consti- 
tute the bank a bona-fide holder—Drovers 
Nat. Bank v. Blue, supreme court of 
Mich. June 30, 1896. 

Mortgage by wife to bank—Validity. 
Darling was in business in Detroit as a 
book agent and owed a debt to the Cit- 
izen's Savings Bank. The bank refused 
to carry the debt longer without secur-— 
ity, Darling went to his wife and stated 
he must obtain an advance of money 
from the bank to put into the business, 
and he could not obtain such advance 
unless she would give a mortgage tothe 
bank on her separate property. He 
concealed from her the fact that the 
mortgage was in reality to be used to 
pay his old debt to the bank, and was 
not to be used to get additional money 
to put into the business. The mortgage 
was executed by the wife and her hus- 
band on property of the wife and the 
money was used entirely to pay off the 
old debt. The bank filed a bill to fore- 
close the mortgage, and the defense 
was that Mrs. Darling’s signature to 
the mortgage was procured by the 
fraudulent representations of her hus- 
band. 

Held, The mortgage is void. The 
case is governed by Smith v. Osborne, 
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33 Mich. 410. Decree affirmed, dis- 
missing bill and discharging mortgage 
of record.—Citizens’ Savings Bank v. 
Darling, Michigan supreme court, July 
21, 1896. 


Savings Bank—WNotice of by-law. A 
by-law of a savings bank, organized 
under the general banking laws and re- 
quired by statute to have capital stock 
and stockholders, providing that the 
bank shall not be liable to a depositor 
for payments of the moneys deposited 
to the holder of his pass-book, though 
it should be stolen from the depositor, 
is not binding on the depositor, unless 
he has notice thereof; Pub. Laws 1887, 
p. 223, providing that deposits shall be 
paid to the depositor or his personal 
representatives. Ackenhausen v, Peo- 
ple’s Sav. Bank, Mich. supreme court, 
July 21, 1896. 


Loan Agent—Authority to receive payment 
of mortgage. Stricker, during several 
years, placed money in the hands of 
Stoll, the latter making loans when op- 
portunity offered, collecting principal 
and interest, obtaining discharges from 
Stricker as the mortgages were paid, 
crediting the moneyscollected to Strick- 
er on his books, and reinvesting them 
for him. 

Ziegan obtained a loan through Stoll 
and executed a mortgage to Stricker, 
and afterwards paid Stoll the whole am- 
ount due on it. 

Heid, in an action by Ziegan against 
Stricker to compel the latter to cancel 
the mortgage, that Stoll was Stricker’s 
general agent and a decree for Ziegan 
was proper.—Ziegan v. Stricker, Mich. 
sup. ct. July 21, 1896. 


Discount of draft before acceptance.—A 
bank discounted for its customer, a draft 
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which the latter had drawn upon defend- 
ant, and thereafter obtained defendant’s 
acceptance of the draft. Thereafter the 
bank sued defendant on the acceptance. 
The defense was that the acceptance was 
for accommodation, without any con- 
sideration passing to defendant. The 
bank contended that it was a_ bona-fide 
holder. 

Held; Unless, when the acceptance 
came to the bank, it had funds in its 
hands which it released or failed to with- 
hold from the drawer because of the ac- 
ceptance, the bank did not part with 
value in reliance upon the acceptance 
in such sense as to constitute it a bona- 
fide holder.—First Nat. Bank of Mon- 
roe v. Wills Creek Coal Co. Mich, 


Supreme Court, July 28, 1896. 


MINNESOTA. 

Chattel Mortgage.—Past Indebtedness 
and Present Loan—On April 2, 1895, 
W, being insolvent, to the knowledge 
of S, executed to him his two prom- 
issory notes, the consideration of 
which was a_ past-due indebtedness 
of $888.83 and a then present loan 
of $300, made by S to W, and secured 
the whole amount by a chattel mort- 
gage. This loan was not made for the 
purpose of inducing W to secure the 
past indebtedness, but to enable him to 
continue his business with the expecta— 
tion that he might thereby pay his 
debts; and S was not guilty of any 
fraud in fact in taking security for his 
debt, but the same was void asa prefer- 
ence under the insolvency laws of Min— 
nesota. W made an assignment under 
such laws for the benefit of his creditors 
to C on May 15, 1895, who took posses- 
sion of the property described in the 
chattel mortgage. Jn an action of re- 
plevin therefor by S against C, 
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Held: While the mortgage was void 
as a preference against the assignee, so 
far as it secured the past indebtedness, 
it was valid as a security for the loan, 
and S is entitled to maintain this action 
to recover possession of the property 
covered by the mortgage. — Schlitz 
Brewing Co. v. Childs, Minn, supreme 
court, July 7, 1896. 


Bank as bona-fide purchaser—The Mer 
chants & Mechanics’ Savings Bank of 
Janesville purchased the note in suit, 
which was indorsed without recourse, 
for value and before maturity. The de- 
fendants, makers, claiming they had a 
defense to the note offered to prove that 
at the time the bank purchased it, one 
of the makers was insolvent, which the 
bank then knew, and to prove by expert 
evidence that it is not in the usual course 
of business to purchase a note under 
such circumstances. The court holds 
such expert evidence not competent. 

The name of the payee, ‘‘Reid Bros.’ 
appeared on the back of the note, The 
court applied the rule that under Sec, 
5751, Gen. St. 1894, the possession of 
the note is prima facie evidence that the 
signature is genuine—Merchants’ etc. 
B’k v. Gross, Minnesota supreme court, 
June 17, 1896. 


MISSOURI. 

Collection by insolvent bank—Recovery by 
owner, On June1, 1894, plaintiff sent 
to the Farmers’ Bank of Wakenda, Mo., 
specially for collection, not asa deposit, 
a promissory note of one W which the 
bank collected, and on June 29 sent to 
plaintiff its draft on a St, Louis bank 
therefor, less 50 cents collection fee. 
This draft was not paid. On July 1st, 
1894, the Farmers’ Bank assigned. 

Held, the bank was a trustee, not a 
debtor of plaintiff. Instead of sending 
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the amount collected to the plaintiff, it 
wrongfully added same to the bulk of 
its assets. This was a tortious conver- 
sion, and gave plaintiff the equitable 
right to follow and reclaim the fund, 
whether existing separate and apart, or 
intermingled with other moneys of the 
bank. Plaintiff is entitled to judgment 
for payment of full amount of claim out 
of the bank’s funds—German Ins. Co. 
of Freeport, Ill. v. Kimble, Assignee, 
Kansas City court of appeals, April 6, 
1896. 


NEW YORK. 


Checkh—Reasonable time of presentment— 
Statute of Limitations. On December 12, 
1880, D made and delivered to F his 
check on the Chautauqua County Nat'l 
Bank of Jamestown, to order of F. In 
January 1895, the executrix of F pre- 
sented the check at the bank and pay- 
ment was refused because D had no 
the bank. The executrix 
thereupon brought action against D on 
the check. 

Held: Plaintiff's complaint states a 
cause of action ‘‘upon a contract, obli- 
gation or liability.”” The case therefore 
falls within the language of Sec. 382 of 
the Code of Civil Procedure, providing 
a limitation of six years in which to 
bring an action, Section 410 of the 
Code of Civil Procedure, provides: 


money in 


“Wherca right exists, but a demand is necessary to 
entitle a person to maintain an action, the time within 
which the action must be commenced, must be com- 
puted from the time when the right to make the de- 
mand is complete” (with certain exceptions not ma- 
terial here). 

Presentment of the check was not 
made within a reasonable time and as 
the action was not brought until four- 
teen years after date of the instrument 
(nor was demand made within about 


fourteen years) the statute of limitations 
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is a defense and plaintiff's cause of ac- 
tion is thereby barred.—Donlon v. Da- 
vidson, N. Y. supreme court, App. Div. 
4th Dept, June 17, 1896. 


Notice to indorser—Death before ma- 
turity, Where the indorser of a promis, 
sory note dies before maturity, a notice 
of non-payment given ten days after ma- 
turity to the indorser’s executor is not 
sufficient to charge the estate.—Dein- 
inger v. Miller, N. Y. supreme ct. App. 
Div. 4th Dept. June 17, 1896. (See 
further mention of this case elsewhere in 
this number.) 


SOUTH DAKOTA. 


Deposit of county funds—Liability of 
bondsmen. 1. A general deposit by a 
county treasurer, of county funds, sub- 
ject to check, is not a ‘‘loan” within the 
statutory or constitutional inhibition 
against the loaning of county funds,with 
or without interest. 

2. On a bond, conditioned on the re- 
payment by abank of county funds de- 
posited by the county treasurer, the 
obiigors are liable for the repayment of 
the amount of a certificate of deposit 
given the obligee for money deposited 
with the bank before the execution of 
the bond, and subsequently redelivered 
to the bank and the amount of the certi- 
ficate credited to the obligee.—Allibone, 
treasurer v. Ames, S. D. supreme court, 
July 15, 1896. 


WISCONSIN. 

Indorser discharged by release of prior in- 
dorser—William Plankinton as assignee 
of the Plankinton Bank, brought suit 
against Thomas Gorman as indorser of 
a promissory note. The Obermann 
Brewing Co, was a prior indorser on the 
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note. That company had assigned and 
the bank had filed a claim for the amount 
due on the note in the assignment pro- 
ceedings. Thereafter, and when the 
assignee had sufficient assets to pay the 
note, an agreement was made between 
plaintiff, as assignee of the bank, and 
the brewing company and its assignee, 


THE BANKING LAW JOURNAL 


without the knowledge of Gorman, ree 
leasing the brewing company from such 
claim. Held, that the voluntary release 
of the bank’s lien or claim against the 
brewing company, without Gorman’s 
consent, ended the latter’s liability on 
the note. Plankinton v. Gorman, su- 
preme court, Wisconsin, June 19, 1896. 


NOTES OF CASES IN NEW YORK COURTS. 


Buxton’s Mortyage to the Irving Savings 
Bank.—William H. Buxton, formerly secretary 
of the Irving Savings Institution, in 1893, gave 
a mortgage to a trustee in behalf of the institu- 
tion to cover any indebtedness which it might 
be found, upon examination, existed upon his 
part tothe bank. The result of the examina- 
tion showed a deficiency caused by larceny of 
the funds, amounting to nearly $70,000, and 
that the bank had been systematically robbed 
by some of its officers and employees for nearly 
twenty years. To the president of the bank, 
Heaton, was traced about $8,000, to his son, $2,- 
000, $25,000 to Tompkins, one of the employees, 
and $26,382 to Buxton. At the time of the dis- 
covery of the transaction, Buxton refunded $25,- 
ooo in cash. A decision in the action to fore- 
close Buxton’s mortgage has now been made by 
the supreme court at special term, in which it is 
held that the security of the mortgage may be 
applied not only for the amount actually re- 
ceived, or taken by Buxton individually,but for 
the entire amount of the deficiency. 


The Nevada Bank’s Attachment against Cre- 
gan.—The Nevada Bank of San Francisco 
which was swindled last December out of $20,- 
ooo by means of a raised check deposited and 
drawn against, succeeded in locating James 
Cregan, one of the swindlers, here in New York 
and obtained his arrest, and alsoan attachment 
againsthis property. To authorize the attach- 
ment it was necessary for the bank ‘‘to show to 
the satisfaction of the judge granting the same” 
that a cause of action existed against Cregan, 
and that he was about to dispose of his property 
with fraudulent intent. The supreme court va- 
cated the attachment on the ground of the insuf- 
ficiency of the affidavit, Judge Pryor, saying: 
“It may be that the defendant is a criminal, and 


by the vacatur of the attachment will escape 
with his spoil; still, whatever my desire to frus- 
trate his alleged villany, I may not withhold 
even from him ‘the equal protection of the 
aw.’” 

Why the affidavit was held insufficient may be 
gathered from the following language of the 
court: 


‘‘The only proof of these (the necessary) facts 
is afforded by the affiaavit of George D. Bangs, 
a resident of New York, and general manager 
of Pinkerton’s National Detective Agency, from 
which it appears that he ‘had general charge of 
the proceedings resulting in the arrest of the de- 
fendant,’ and is also ‘familiar with all the facts 
leading up to said arrest.’ The facts constitu- 
ting the cause of action occurred in California 
and it is not pretended that the affiant was there 
present, or has personal knowledge of any inci- 
dent of the transaction. On the contrary, he 
avers the existence of the cause of action upon 
the authority of undisclosed letters and tele- 
grams from the plaintiffs, of unspecified state- 
ments by the chairman of the American Bank- 
ers’ Association, and of a printed publication 
which, besides lacking in authentication, does 
not purport toconnect the defendant with the 
fraud on which the action proceeds. That an 
alleged confederate confessed the guilt of the 
detendant is ineffectual to incul pate h'm, be 
cause mere hearsay, and becauseof this confes- 
sion itself the affiant does not appear to have 
any personal knowledge. The alleged indict- 
ment of the defendant in San Francisco is 
nugatory, since personal knowledge of the fact 
is not pretended; nor in any event would it be 
competent evidence against him. 

‘*Thus vague and unreliable ‘in a legal sense, 
is the affiant’s information as to the cause of ac- 
tion, and that information he fails to vcrify by 
a profession of belief in its truth. It is not ap- 
parent that his informants had knowledge of 
the facts they communicated, nor, if they had, 
is the absence of affidavits by them excused. 

‘*As to the ground of attachment, the affidavit 
is still more defective. The only proof that de- 
fendant is about to make a fraudulent disposi- 
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tion of his property is the belief of the affiant, 
founded upon the past record of the defendant, 
and the fact that, being in prison, he is in con- 
stant communication with his attorney.” 

All of which goes to show the difficulty which 
abank ina distant state encounters when it 
seeks to recover the spoils of a robbery in the 
hands of the criminal who has been captured 
and imprisoned in another commonwealth, even 
though the facts of the robbery and the identity 
of the criminal are matters of common know- 
ledge. 


The Citizens’ Savings Bank Stolen Pass-Book 
Case—The appellate term, first department, of 
the supreme court, has reversed the judgment 
of the general term of the N. Y. City court, en- 
tered on a verdict in favor of Louis Geitelsohn 
for $982.50 (besides costs, etc.) the amount to 
his credit which the bank paid to a party who 
had stolen his pass-book and presented it at the 
bank, Geitelsohn was a German, and among 
the rules printed in his pass—book was one that 
“all payments to persons producing the pass- 
book issued by the bank shall be valid payments 
to discharge the bank.” The law, however, 
qualifies this rule so that, notwithstanding it, 
the bank will not be discharged if, at the time 
ot payment, a fact or circumstance is brought 
to the knowledge of the bank officers calculated 
to excite the suspicion of and inquiry by an or- 
dinarily careful person,and they fail to make in- 
quiry, or to exercise at least ordinary care and 
diligence. 

But the supreme court finds thatthere was no 
such circumstance of suspicion connected with 
the payment of the money on Gcitelsohn’s book 
inasmuch as the person presenting the book was 
asked and answered all the test-identification 
questions correctly, as to Geitelsohn’s residence, 
occupation, date and place of birth, and father’s 
and mother’s names; and there was no signa- 
ture to compare, as Geitelsohn could not write 
hisown name. The court says it was not acir- 
cumstance calculated to excite suspicion that 
the entire balance of $980 was asked for, when 
in nearly three years preceding only $320 had 
been drawn on nine different occasions. Nor 
was there any want Of care in not sending five 
blocks to Geitelsohn’s residence, in the ab- 
sence of any fact calculated to excite suspicion. 
The case is one, it is held, where the evidence 
showed no fact or circumstance to put the bank 
officers upon inquiry, and the bank was entitled 
toa dismissal of the complaint without even 
going to the jury. 
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The Murray Hill Bank Receivership.— 

An interesting question as to the respective 
rights of rival receivers to the assets of a failed 
bank has arisen in connection with the failure 
of the Murray Hill Bank and is now awaiting 
final determination. The Murray Hill Bank 
having suspended, its assets were taken in 
charge by Bank Superintendent Kilburn, 
Thereafter the bank’s directors began a pro- 
ceeding for voluntary dissolution, in which 
Judge Pryor, of the New York Supreme Court, 
appointed Spencer Trask and Miles M. O’Brien 
as temporary receivers. The appointment of 
receivers in this proceeding had been opposed 
by the Attorney General and Bank Superintend- 
dent on the ground that, whena bank becomes 
insolvent, the state authorities only are com- 
petent to wind it up, and the bank’s directors 
cannot institute a proceeding to that end; and 
from Judge Pryor’s order appointing receivers 
in the directors’ proceeding a notice of appeal 
was served, 

In the the Attorney General 
began, in Kings County, the customary action 
in the people’s name to dissolve the corporation, 
and an application was made to Justice Dickey, 
at Newburgh, for the appointment of receivers, 
On the 17th of September Justice Dickey filed 
the following opinion: 


meanwhile 


“‘It seems to me that the provisions of the 
code of civil procedure as to the voluntary dis- 
solution of corporations and the banking law, 
read together, clearly indicate in cases where 
the officers of a banking corporation are de- 
prived of their management by the act of the 
Superintendent of Banks taking possession of 
the funds of the bank that the people of the 
State of New York, through the Attorney Gen- 
eral, representing the interests of all concerned, 
should maintain the action for the winding up 
of the affairs of the insolvent corporation, and 
that they have exclusive right to do so. If this 
is not so, any directors can, by anticipating the 
action of the Attorney General, entirely defeat 
the provisions of the Banking Act and render 
any action underits provisions absolutely of no 
force or effect. The statute requiring the At- 
torney General, under the direction of the Bank 
Superintendent, to institute proceedings means 
something. It appears to me, from the affi- 
davits filed, that in this case the directors knew 
that the State authorities were about to 
commence this action to dissolve the corpora- 
tion and took the action they did in an effort to 
get ahead of the authorities. Aslam of the 
opinion that the directors at the time they 
petitioned for the appointment of receivers in 
the proceedings instituted by them were not 
directors having the management of the con- 
cerns of the corporation, but were shorn of all 
duties of management by being deprived by 
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the Bank Superintendent of the entire assets 
and the business of the bank, I am necessarily 
compelled to hold that the appointment of re- 
ceivers in that proceeding has no binding force, 
and receivers should be appointed in this 
action. 

‘I therefore appoint Edward H. Hobbs, of 
Brooklyn, and Benjamin B. Odell, Jr., of New- 
burgh, as temporary receivers; bond to be 
given in the sum of $100,000.” 


At eleven o'clock these receivers qualified by 
giving a bond in the sum of $100,000, furnished 
by the Fidelity & Surety Company of Mary- 
land, and in the afternoon of the same day 
Superintendent Kilburn gave Messrs. Odell and 
Hobbs a check for the bank’s cash in his hands 
and put them in possession of the promissory 
notes and books of account. 

On the following day, September 18th, a 
motion was made before Justice Truax, in 
Special Term, Part I., of the Supreme Court 
for an order directing Superintendent Kilburn 
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to turn over the assets to Messrs. Trask and 
O’Brien, the receivers appointed by Justice 
Pryor. This motion was denied by Justice 
Truax on September 23d on the ground that 
under section 1313 of the code of civil procedure 
the service of a notice of appeal by a state 
Officer stays the execution of a judgment or 
order, and hence the execution of Justice 
Pryor’s order is stayed by the notice of appeal 
which was served by the Attorney General. 

Receivers Odell and Hobbs remain in charge 
of the assets pending final determination of the 
rights of the respective receivers, On the 21st 
of September Mr. Justice MacLean, in the 
Supreme Court, granted Peter Herter permis- 
sion to bring a suit against the rival receivers 
to compel them to receive from him the amount 
of two notes of his, now due, which he wishes 
to pay off. Incidentally this will involve an 
adjudication on the question which set of re- 
ceivers is legally in charge. 


BUILDING AND LOAN ASSOCIATIONS AS PROMOTERS OF SAVING. 


The first building association in America was 
organized in Frankford, Philadelphia, January 
3, 1831, and Mr. F, B. Sanborn, in his report 
relating to them presented at the annual meet- 
ing of the American Social Science Association 
at Saratoga in September, 1888, designated 
Philadelphia as the ‘‘breeding place” for these 
associations. The fourth annual convention of 
the United States League of Local Building and 
Loan Associations, organized by Mr. Seymour 
Dexter in 1892, was held in Philadelphia July 
22-23. Mr. Michael J. Brown, vice-president 
of the league, said that ihe present accumula- 
tion of money in the building associations in 
the United States, estimated for an average of 
only five years, is $600,000,000, He also said 
that twice this sum which is invested at present 
has been saved by building society people. 
Most of it doubtless went into permanent in- 
vestment when drawn out as the shares 
matured. Carroll D. Wright, in the United 
States Labor Department report, estimated in 
1892 that there were 5860 associations in the 


United States, with 1,655,456 shareholders and 
assets aggregating nearly $500,000,000. Ac- 
cording to the same report an analysis of the 
sex and occupation of the shareholders in forty- 
two New England societies showed 8o per cent. 
men and 20 per cent. women; 72 per cent. 
wage-earners, 16 per cent. proprietors and 
managers, 7 per cent. agents, clerks and book- 
keepers, and § per cent. professional occupa- 
tions. Pennsylvania and Ohio are the leading 
states in this work. The assets of the associa- 
tions of Pennsylvania aggregate over $100,000,- 
ooo. There are at the present time in the United 
States over 6000 building associations, modeled 
on the local original ideas. This does not 
cover the national associations, which do not 
always adhere to the origina! principles, and 
many private organizations of a speculative 


character. 

The object of the league is to bind together 
for the purposes of mutual conference and 
profit the associations that are operated on true 
building association principles and run on 
philanthropic lines, 
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Current Decisions and Legal Matters Affecting Trust Companies are Published under this head. 


DISCCETION OF TRUSTEE TO COMMENCE FORE- 


CLOSURE SUIT. 


A mortgage to secure bonds provided: 


‘*No action shall be commenced or prosecuted 
against the said party of the first partto enforce 
the mortgage hereby created by reason of any 
default upon any of said bonds or coupons, or 
otherwise, except by the said trustee, or its suc- 
cessors in the trust, unless the trustee, for the 
time being, upon the reasonable request of the 
holders thereof, as hereinafter set forth, shall 
refuse to take such action. It is hereby declared 
and agreed that it shall be the duty of the trustee 
to exercise the power of entry hereby granted, 
or the power of sale hereby granted, or both, or 
to take proper proceedings, in equity or at law, 
to enforce the rights of bondholders under these 
presents, upon the requisition in writing of cer- 
tain of said bondholders, as hereinafter speci- 
—” * = 


Suit in equity having been begun by the 
trustee for the foreclosure of the mortgage se- 
curing the bonds, upon a default in payment of 
interest which had existed for more than six 
months, it was contended that while, ordinar- 
ily, a suit for foreclosure could be maintained 
on Such default, the right in this particular case 
did not exist because, under the above-quoted 
provision, no suit could be instituted for de- 
fault in payment of interest, except the trustee 
was required tothus proceed by a requisition 
signed by the necessary number of mortgage 
bondholders. 

Held, that the limitation in respect to fore- 
closure was not upon the trustee, but on the in- 
dividual bondholders, and that, primarily, it 
was left to the discretion of the trustee to deter- 
mine whether foreclosure proceedings should be 
commenced, but with a positive duty to do soon 
the request of the specified number of bondhold- 
ers —N. Y. Security & Trust Co. v. Lincoln St, 
Ry. Co, et al, U. S, Circuit Court, D. Nebraska 
May 7, 1896. 


POWERS AND DUTIES OF RAILWAY RECEIVERS, 


The following decision has been rendered in 
the matter of the receivership and mortgage 
foreclosure proceedings against the various 
companies forming the Union Pacific System. 


1, The property of an insolvent corporation, 
seized for administration by a court of equity, 
constitutes a trust fund, pledged, first, for the 
payment of its creditors, and, second, for distri- 
bution among its stockholders. 

2. The receivers of the property of an insol- 
vent corporation in their hands for administra- 
tion, cannot lawfully divert its income or its 
property from its creditors and stockholders for 
the benefit of creditors or stockholders of an- 
other corporation, 

3. The receivers ot the property of the Union 
Pacific Railway Company, who were, by the 
order appointing them, also appointed receivers 
of the property of the constituent corporations 
which formed with it, the Union Pacific Sys- 
tem. took the property of each of these corpor- 
ations, charged with this trust, forthe benefit of 
its own creditors and stockholders. 

4. These receivers derived a large income 
from the operation of the railroads of the Union 
Pacific Company, and incurred a deficiency of 
$192,630.17 from the operation of the railroads 
of the Denver, Leadville & Gunnison Railway 
Company. Held, the receivers could not law 
fully divert the income or property of the for, 
mer company from its creditors and stockhold— 
ers to pay the deficit incurred by the operation 
of the property of the latter. 

5. The current operation expenses of mort- 
gaged railroads, for a limited time anterior to 
the appointment of a receiver thereof under a 
bill to foreclose the mortgage, may be charged 
upon the income earned during the receivership 
or upon the corpus of the property, as superior 
liens to that of the mortgage. 

6. The claims of receivers, appointed under 
an administrative bill, for reimbursement for 
expenses justly incurred in the operation of 
mortgaged railroads for a limited time before a 
bill to foreclose the mortgage upon them is filed, 
are superior in equity to that of the mortgage, 
and should be first paid out of the income sub- 
sequently derived from the property and, if 
that is insufficient, then out of the proceeds obe 
tained from the sale of the property in the fore- 
closure suit.—Ames v. Union Pacific Railway 
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Co. etal, U. S. Circuit Court, D. Nebraska, 
May 9g, 1896. 
PREFERENTIAL CLAIMS OVER RAILROAD MORT- 
GAGES, 

The United States Circuit Court D. Oregon, 
in denying a petition by one who had obtained 
judgment against a railroad company for dam- 
ages for negligent killing of stock two months 
before the road went into the hands of receivers, 
to have the judgment preferred over the mort- 
gage indebtedness, has delivered the following 
instructive opinion: 

GiLpert, C. J. L. W. Watts presents a peti- 
tion for an order instructing the receiver to pay 
out of moneys in his hands the petitioner’s 
judgment for damages against the Northern Pa- 
cific Railway Co. The judgment is based upon 
the negligent act of the company in killing stock 
belonging to the petitioner while operating its 
road, about two months.priorto the date when 
the road went into the hands of receivers. The 
question is presented whether or not such claim 
is entitled to preference over the mortgage liens 
upon the road, which were made and recorded 
prior to the date of the act of negligence on 
which the claim is based. 

Certain classes of debts of railroad companies 
which were incurred before the road went into 
receivership have been held by the courts to be 
entitled to payment in preference to prior mort- 
gage liens. They have been so paid upon two 
distinct grounds: First, it is held that the court 
appointing the receiver is vested with discretion- 
ary power to make such order concerning the 
payment of existing liabilities as shall be equit- 
able and just, as acondition precedent to assum- 
ing control over the property at the suit of the 
lienholder, and that the court is not without 
power in such a case to require that the receiver 
pay claims other than those that had their ori- 
gin in contracts forthe supply, equipment, bet- 
terment, management or maintenance of the 
road, and that there might even be included in 
such order the payment of claims that arose 
from the negligent acts of the company. Fos- 
dick v. Schall, 99 U. S. 235; Trust Co. v. 
Souther, 107 U. S. 591; Farmers’ Loan & Trust 
Co. v. Kansas City, W. & N. W. R. Co., 53 
Fed. 182. In the second place it has been held 
that certain debts contracted by the railroad 
company within a reasonable time prior to the 
appointment of the receiver are payable by him 
out of the income, for the reason that they be- 
long to the class of claims known as preferen- 
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tial. Their allowance and payment does not 
depend upon the authority of an order of court 
made at the inception of the receivership, but 
upon their inherently equitable nature, arising 
from the fact that they represent supplies fur- 
nished to the road for its operation or equip- 
ment, or the wages due its operatives, whose 
assistance was indispensable to its maintenance 
as a going concern, or the balances due from 
the road to connecting roads. 

In so preferring such claims, the courts have 
recognized the fact that a mortgage upon a rail- 
road in some respects differs from the ordinary 
mortgage upon real estate; that the railroad 
company having received its franchises from 
the public, and being in a sense a public instru- 
ment for the carriage of freight, passengers and 
mail, owes duties to the public, one of which is 
that its operation be continuous and uninter- 
rupted; and that he who loans his money upon 
arailroad mortgage must be presumed to be 
aware of that fact; and to take his security with 
notice that its value may depend upon the con- 
tinued use of the property, and that, in order to 
maintain its value and preserve its franchises, 
there must be a continuous supply of funds, 
labor and material furnished upon its credit; 
and the courts have sustained the claims of such 
creditors, and have ordered their payment by 
the receiver upon the ground that the mortgagee, 
while hisclaim is anterior in time to the claims 
of suchcreditors has nevertheless received the 
benefit of the supplies, etc., by means of which 
his security has been preserved and protected, 
or upon the ground that his lien upon the net 
earnings, contemplates their payment. 

No such equity presents itself in the case of 
one whose claim is based upon the negligent act 
of the corporation. Such claims forinjuries oc- 
curring under the receiver's own management, 
are paid, it is true, in preference to the mort- 
gage debt, not for the reason of their preferen- 
tial nature, nor because of any superior equity 
in their favor over claims for damages which 
arose before the receiver was appointed, but be- 
cause they are liabilities which were incurred 
by the receiver in the course of his own oper- 
ation of the road, and are payable by him as 
other expenses of the management. But he 
who has a claim of damages for a negligent act 
of the railroad company prior to the receiver- 
ship, has no recognized equitable ground for 
demanding a preferred payment. He has done 
no act by which either the railroad company or 
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the mortgagee has profited, nor has he surren- 
dered property which has in any way inured to 
their benefit. Accidents, it is true, are liable to 
occur, in the operation of all railroads, and it is 
impossible to wholly avoid them; but it cannot 
be said that they are necessary to the road’s ex- 
istence in the same sense that supplies are nec- 
essary. Indeed, the right to recover damages 
on account of such acts is predicated upon the 
fact that the acts were not necessary to the 
proper management of the road. He wholends 
his money on railroad security undoubtedly 
does so with the contingency that the company 
may require supplies and equipment, and that, 
if it become necessary for the protection of the 
security that a court of chancery shall assume 
control over the mortgaged property, such 
claims may intervene between him and the pay- 
ment of his lien. He incurs also the risk of the 
negligent conduct of the railroad company, so 
faras it may directly affect the condition or 
value of the property. Butit cannot be said, 
and no court has held, that he assumes the risk 
of the negligence of the railroad company where- 
by injury results to third persons, and that he, 
in effect, becomes responsible for the torts which 
such railroad company may commit against 
others. 


The doctrine of the preferential claim is itself 


an innovation upon the law of liens. It is a 
recognition of the peculiar nature of the railroad 
mortgage and arises either from the considera- 
tion of the fact that the mortgage creates a lien 
upon the net income or it grows out of the ne- 
cessity of the case—that is, the necessity for the 
continued operation, equipment and preserva- 
tion of the road. While there are cogent reasons 
that may be urged in favor of the proposition 
that the lender of money upon railroad security, 
having furnished in the first instance the fund 
out of which the road is built, and without which 
it could not have been created, and having there- 
by aided in putting into operation a powerful 
and dangerous agency through the imperfection 
of which injury must result to others,and hav- 
ing taken alien upon the road, its equipment and 
its earnings, and having become ina sense a 
party in interest with the railroad company in 
its operation and maintenance, should in equity 
hold a lien second to him who is injured by the 
railroad cou pany in its ordinary course of bus- 
iness, thus following by analogy the law mar- 
itime, the courts are, nevertheless, not justified 
in departing from the established precedents 
which govern property rights, and in violating 
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the obligation of contracts by making a new 
rule in cases of this kind. In view of the set- 
tled maxims of equity and their application as 
found in the decisions of the courts, no satisfac- 
tory reason presents itself on which an excep- 
tion in such a case can be based, or upon which 
it can be held that he who loans upon railroad 
security assumes the risk of loss from the neg- 
ligent act of the railroad company to strangers 
more than he who loans upon a mortgage on 
real estate assumes the risk of the owner's neg- 
ligent act to his neighbors, or why in the one 
case more than in the other the mortgage lien 
should be postponed to the demand of the in- 
jured person for damages. The fact thata re- 
ceiver has been appointed in any case does not 
of itself create new equities in favor of creditors. 

The petitioner relies upon the reasoning of 
the circuit court of the district of Washington in 
deciding the case of Farmer’s Loan & Trust Co. 
v. Northern Pacific R. Co., 71 Fed. 245. In 
that case the court ordered the receiver to pay 
as a preferential debt the demand of two sure- 
ties who, prior to the receivership, had at the 
request of the railroad company executed a 
bond for a stay upon an appeal from a judg- 
ment rendered against the company, whereby 
the judgment creditor had been prevented from 
collecting his debt, and who upon final judgment 
had paid the debt. There can be no doubt of 
the correctness of that conclusion. By execut- 
ing the stay bond the sureties had enabled the 
railroad company to retain among its assets the 
money that would otherwise have gone to pay 
the judgment, and the lienholders indirectly 
received the benefit of its retention. After the 
sureties had finally discharged their liability by 
paying the judgment creditor, they were en- 
titled to repayment out of the fund they had 
thus conserved. In the course of the opinion,it 
is true, the court reasoned upon premises suffi- 
ciently broad to include among preferential 
claims the claim for damages from the company’s 
negligence, but in that respect the opinion in- 
volves the recognition of a doctrine which is in 
advance of the adjudication of other courts. It 
is proper to note that the learned judge in de- 
ciding that case relied largely upon the decision 
of Judge Caldwell in Farmers’ Loan & Trust 
Co. v.Kansas City, W. & N. W. R. Co., 53 Fed, 
182, That was a case in which the court in ap- 
pointing the receiver, had made it a condition 
precedent to assuming control of the property, 
that the receiver pay a specified floating indebt- 
edness of the railroad company, among which 
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were liabilities for injury to persons and prop- 
erty which had accrued since the execution of 
the mortgage. The court, following the doc- 
trine that the appointment of a receiver is the 
exercise of discretionary power, held that in 
making the appointment it might impose such 
terms as it deemed just, and that the trustee 
representing the bondholders, having assented 
to the terms imposed at the time, had no stand- 
ing in court thereafter to impeach the transac- 
tion; but the learned judge who rendered that 
decision later participated in a decision of the 
circuit court of appeals for the Eighth Circuit 
in which the whole subject is carefully consid- 
ered, and all the authorities bearing upon the 
question are reviewed, and he assented to the 
conclusion there reached that a claim for dam- 
ages for the negligent act of the railroad com- 
pany, committed shortly prior to the receiver- 
ship, is not a preferential claim to be paid at the 
expense of the mortgage liens. Trust Co. v. 
Reilly, 16 C. C. A. 610, 70 Fed. 32. The peti- 
tion must be denied.—Farmers’ Loan & Trust 
Co. v. Northern Pacific R. Co. U.S. Cir. Ct. 
D. Oregon. 
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A SURETY COMPANY’S BOND. 


The Lawyers Surety Company offered a bond 
for $450,000 as surety for L. L. Van Allen, as- 
signee of Van Vliet & Co. to Justice MacLean ot 
the New York supreme court on September 22nd 
which the justice declined to approve on the 
ground that there was not submitted with the 
bond an affidavit as to the financial condition of 
the company. Counsel of the company offered a 
statement made up in January and filed with the 
state superintendent of banking. Justice Mac- 
Lean insisted that a statement must be present- 
ed showing the condition of the company at the 
present date. A statement up to date was then 
presented to Justice MacLean showing over 
$600,000 of assets, but he considered the security 
too small for a $450,000 bond; but gavecounsel 
permission to apply to any other justice for ap- 
proval of the undertaking. Later Mr. Justice 
Beekman approved the bond. The suretyship 
thereby assumed is a joint one; the officer whose 
fidelity is insured cannot alone draw the funds 
as the joint check of the assignee and of the 
company, is required. 


THE OHIO BANKERS’ ASSOCIATION, 


Programme of Sixth Annual Convention to be held at Dayton, Ohio, Oct. 7 and 8, 1896. 


WEDNESDAY, OCTOBER 7. 


The convention will be called to order 
by the president at 10,30 a. m, 

Prayer. Rev, E. E, Baker. 

Address of welcome. W. H. Simms, 
President Dayton Nat. Bank. 

Response. Robert McCurdy, Pres. 
First Nat. Bank, Youngstown. 

Address, C. E. Niles, President of the 
Association.Reports of the Secretary and 
Treasurer. 

Appointment of Committees. 

Address. ‘‘Uniformity of Banking 
Methods and Customs.” Isaac E, Knise- 
ly, President Northern Nat. Bank, To- 
ledo. 

Address. “‘The Country Banker, His 
Needs and Necessities, in View of the 
Value of His Account, as seen through 
Country Spectacles.” J. M. Maylone, 


assistant cashier People’s Nat. Bank, 
Newark. 
Opening of the Question Box. 


THURSDAY, OCTOBER 8. 


Convention called to order at 10 a, m. 

Prayer. Rev. W. A. Hale. 

Address, ‘*Taxation of Banks,”’ S. S. 
Wheeler, Pres. First Nat. Bank, Lima. 

Address. Hon. James H. Eckels, 
Comptroller of the Currency. 

Address. ‘‘Banks and the Manufac- 
turer,” Gov. Asa S. Bushnell. 

Miscellaneous business. Reports of 
Committees. Election of officers. In- 
troduction of the President elect. 

Presentation of the gavels to the ex- 
presidents by Myron T. Herrick, Pres. 


Society of Savings, Cleveland. 
Thursday evening. Banquet at the 
Dayton Club, 
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BANK EXAMINATIONS. 


BANK EXAMINATIONS. 


A few suggestions to the President and Directors as to the proper way toexamine their own bank—By Frank 
Blacklock, Expert Accountant, Baltimore, Md. 


The subject of bank examinations 
comes up now and again, and the proper 
method of arriving at satisfactory results 
is much discussed and is more thought 
over by those who occupy the respon- 
sible position of director of a bank than 
would like to be admitted. From per- 
sonal experience I should say that it is 
not at all desirable to have a stranger 
come into the bank to make an indepen- 
dent examination, as the presence of a 
regular bank examiner is not to be en- 
couraged too frequently. I will now 
make a suggestion of the manner in 
which the examination of a bank should 
be conducted under the supervision of 
an experienced accountant, and the pub- 
lic be none the wiser; and it would be 


well for the executive department of 
every bank to try this way once in a 
while. 


There should be selected by the board 
of directors, one of their most intelligent 
and younger clerks, absolutely trust- 
worthy, and this clerk should be placed 
under the instructions of the accountant 
who will have charge of the examina- 
tion, and who should have consultations 
from time to time at his own office and 
not in the bank. A junior clerk is much 
better than an older clerk, for irregular- 
ities are seldom found in the work of 
the younger men. On the day after the 
bank has taken off its weekly balance 
sheet, this balance sheet should be 
copied into a regular blank book to- 
gether with the balance sheets from the 
individual ledgers, At each teller’s desk 
anew account book should be started 
and the one heretofore in use should be 
placed in the custody of the board of 


directors, and this might be done with 
advantage with the ledgers, for to make 
a thorough examination the bank should 
open new books in every department. 
Then proceed to sift the old books. 
This could readily be done in another 
place and no one be the wiser. All the 
accounts could then be verified; the tel- 
lers would start off with so much cash, 
the bookkeepers all with certain bal- 
ances fixed. 

Experience has demonstrated that de- 
falcations and embezzlements are often 
hid in a mass of figures and sometimes 
lie buried for years. It is said that one 
of the largest defalcations that has oc- 
curred in modern times came out when 
the bank went into a new and improved 
system of accounting. Of course I can 
hear some old, fossilized bank clerk hold 
up his hands and exclaim —‘‘but how can 
the customers’ accounts be balanced?” 
Well, my friend, that is exactly what I 
want to do as an accountant; I want to 
balance those accounts myself,in another 
office outside of the bank, and I will 
guarantee that nothing will get by the 
accountant that is not correct. Of 
course he would be at liberty to confer 
from time to time with clerks of the 
bank, asking for explanations and get- 
ting such assistance as may be required. 
The losses of a bank are by no means 
always the result of the shortcomings of 
the clerks, but oftentimes the cashier has 
discounted bad paper for friends and 
carries the bills receivable as good, or 
the president may be running the bank 
himself and none of the directors know 
exactly how much of the discounted 
paper is good or bad, a rule revailing 
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in many banks that a director cannot 
get into the executive department of the 
bank and look at an account, but must 
act through the cashier. 

An examination of this kind will bean 
expense, but it will give the bank an 
overhauling such as it has never yet re- 
ceived, and no one outside of the bank 
would know it was being conducted, 

If more banks werethus sifted from time 
to time, an incompetent executive bank 
president orcashier would have to find 
another place. Weak men are as, or 
more, dangerous, than dishonest, far 
more numerous, and much harder to 
contend with, 

The cost of such an examination and 
thorough sifting of a bank now and 
then, including new account books and 
extra clerical expense, would bear about 
the same relation to the expense of con- 
ducting the banking business as the ex- 
pense of maintaining a salvage corps 
bears to the business of insurance; but 
no insurance company would want todo 
away with the present salvage corps. 

No one should allow himself to be 
elected president of a bank, unless all 
would agree that he should have such 
an examination made; this would at 
least give the incoming president an op- 
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portunity to have a basis to start on,and 
as time rolled on to be able to put the 
dead horses on the administration where 
they belonged; it is so pleasant to shift 
to another’s shoulders any errors of 
omission or commission. There is many 
a bank director to-day who would like 
to have some one on whom he could 
rely as being absolutely without bias, 
tell him what names make the principal 
item in all bank statements, that of 
‘‘loans and discounts,” and would feel 
much easier if there was for once in a 
while a competent accountant who would 
willingly say that from an absolute 
examination with the vouchers that 
all the other items that make up 
a published bank statement, were 
absolutely correct As the financial 
world becomes more progressive, no 
doubt the thorough sifting of banks will 
be performed by independent auditors 
appointed by the directors to whom 
they will report in full detail, and then 
many a stitch in time will save nine. In 
other words, the suggestion here made 
is to have a bank examined by an inde- 
pendent accountant, in much the same 
way that a railroad, in the hands of a 
receiver, is examined for a reorganiza- 
tion committee. 


CANADIAN BANKERS AND SILVER. 


It is reported from Toronto that Can-  tiative, and at a meeting of the Bankers’ 


adian bankers are about to take steps to 
protect themselves against being paid 
in depreciated United States currency 
on liabilities to them maturing on the 
other side, The question has arisen if 
the silverites carry the election would 
not debts due to Canadian banks by 
American firms be paid in silver, and 
thus the Canadian banks lose almost 
half of their claims. 

Montreal bankers have taken the ini- 


Association a circular was issued and 
sent out to the customers of every bank 
to sign it and return it to the bank, The 
circular provides that, if desired by the 
lender, the loan shall be repaid in 
gold. 

The Toronto banks will probably send 
draft contracts to borrowers to be signed 
so as to secure repayment in gold, and 
if the borrowers refuse to sign it, loans 
may be recalled. 
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THE AMERICAN BANKERS’ CONVENTION. 


Held at St. Louis, Mo., September a2, 23 and 24, 1896. 


The twenty-second annual convention 
of the American Bankers’ Association 
held at St. Louis was more largely at- 
tended than any previous annual con- 
The convention was presided 
over by Eugene H. Pullen, President of 
the Association. It was welcomed to the 
city of St. Louis, by Hon. C. P,. Wal- 
bridge, Mayor, and by W,H. Thompson 
President of the St. Louis Clearing 
House. 


vention. 


PRESIDENT’S ADDRESS, 


The annual address of the president, 
Mr. Pullen, reviewed the work of the 
association, and specified the various 
subjects that have and wiil engage its 
attention. He described the protective 


work of the association as being the chief 
feature of value during the past year. 


He pointed to the phenomenal success 
of the standing protective committee, 
far exceeding the most sanguine expec- 
tations, as affording much gratification, 
The association has been active in pro- 
curing laws abolishing days of grace in 
several of the States, and the president 
expressed the hope that abolition in all 
the States would be accomplished be- 
fore the next convention, He spoke of 
the desirability of uniform commercial 
laws, citing several instances of conflict 
of law in the different States, and urged 
the association to take up the work of 
harmonizing the commercial and bank- 
ing laws of the various States. 
Adverting to the controversy between 
banks and express companies in various 
parts of the country, the president 
Stated that the subject had engaged the 
attention of the association, and a com- 
mittee had been appointed to investi- 
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gate it and submit to the convention 
the result of their deliberations, 

The subjects of restrictive indorse- 
ments and of collections were referred 
to as being eminently worthy the atten- 
tion of the convention. The relations 
of the American Bankers’ Association 
with the state bankers’ associations 
were described as close and satisfac- 
tory. The president closed his address 
with a strong plea for honest money. 


REPORT OF EXECUTIVE COUNCIL, 


Hon, Joseph C. Hendrix, chairman 
of the executive council, followed with 
a report of its doings for the season ot 
1895-6. After specifying the dues re- 
ceived from members, the report pre- 
sented a summary of the various com- 
plaints received from members concern- 
ing the express companies, the confer- 
ences had with the representatives of 
those companies and the final reference 
of the whole subject to a special com—- 
mittee. The report recited an inquiry 
from William J, Bryan concerning the 
authority of the well-known ‘‘spurious” 
circular, and the refutation by the 
chairman on behalf of the association. 
Also a resolution adopted by the council 
March 11, 1896, favoring the gold 
standard. The report stated that up to 
date the work of managing the import- 
ant protective feature had devolved 
upon the chairman of the protective 
committee, but, by reason of its growth, 
it has become impracticable to request 
any bank officer to undertake to con- 
tinue it asin the past, and the council 
had referred the subject to the standing 
protective committee to report a plan 
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for putting the protective feature upon 
a permanent business basis, which re- 
port would be considered by the council 
during the present convention. 


WORK OF PROTECTIVE COMMITTEE, 


The chairman of the protective com- 
mittee then presented the convention 
with a summary of the year’s work, the 
full report not being ready, as follows: 

The Chairman: The results of the 
work of this committee during the year 
are well known to the members of the 
association. The labor of the commit- 
tee has outgrown the form of organ- 
ization hitherto adopted, and a recom- 
mendation has been made to the execu- 
tive council for the future conduct of 
the work. The committee frankly state 
that experience has satisfied them that 
this work can be done, and the moral 
effect upon criminals of the existence of 
a compact body in command of ample 
funds and skilled men to defend the 
members of the association has proven 
of great value. 

A recommendation was made that 
the association’s members should use 
the greatest caution in the employment 
of printers and lithographers, and that 
they should insist upon the greatest 
care, on the part of those they employ, 
in disposing of surplus sheets of drafts 
and checks. It was advised that the 
secretary's office be so re-organized that 
in future the responsibility of the con- 
duct of his work would be mainly upon 
a paid officer of the association, 

The committee’s financial statement 
shows that during the fiscal year end- 
ing Sept. 1 last it expended $17,776.71, 
having on hand a balance of $7,446.64. 
Report was made that a contract for 
the year ending February 1, 1897, had 
been entered into with the Pinkerton 
National Detective Agency by which 
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the latter obligated itself to, besides 
furnishing skilled men from its branches 
in nine different cities, and doing simi- 
lar service, ‘‘keep itself informed as 
thoroughly as possible as to the 
methods of those who make a business 
of swindling or robbing banks, and to 
keep members of the association in- 
formed from time to time—at least 
once every three months—of such gen- 
eral facts as may warn them as to men 
and methods and stimulate their vigil- 
ance.” 

The chief expense of the year has 
been incurred in the prosecution of 
Charlies Becker and his associates for 
their skillful forgery upon the Nevada 
Bank, of San Francisco, Cal. The com- 
mittee considers that the arrest and 
conviction of Charles Becker and 
James Cregan and the conviction of 
Max Shinburn, alias Schoenbein, who 
is recognized as the most expert bank 
burglar in the world, amply compen- 
sates for all of the care and expenditure 
which the protective feature of the 
American Bankers’ Association has up 
to this time involved. During the year 
thirty-one attacks have been made by 
burglars upon banks not members of 
the association, with a resultant loss of 
$64,233.58, while during the same 
period but one attempt was made to 
break into a bank which was a member 
of the association, and this attempt 
proved unsuccessful. 

The convention voted the committee 
its hearty thanks for the commendable 
and energetic manner in which its 
duties had been performed. 

The treasurer’s report was then pre- 
sented, showing balance on hand of 
$7,446.64. The secretary’s report 
showed a net gain in membership to 
Sept. 1, 1896, of 485, and total member- 
ship, 2,196. 
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DECLARATION OF PRINCIPLES. 

The association adopted, by a rising 
vote, the following declaration of prin- 
ciples on the money question: 

‘‘The American Bankers’ Association, 
in its twenty-second annual convention 
assembled, and representing every sec- 
tion of our republic, hereby declares 
that, in its opinion, the existing com- 
mercial depression is immediately due 
to the attacks which threaten to over- 
throw the present gold standard of 
value, and that we further believe that 
our full measure of national prosperity 
will not be gained until the whole 
world understands that the dollar of 
the United States is one hundred cents’ 
worth of gold, and that the nation in 
tends to keep it at that value. 

We believe that an opportunity is 
presented by the issue of this political 
campaign to give a lasting definition of 
the dollar as a money unit, to perman— 
ently settle the foundation of our money 
system, and to remove the menace of an 
overturn of values and far-reaching ruin 
and distress which a descent toa silver 
basis would involve, 

We warn our countrymen against the 
rash proposition that this nation should 
single handed attempt to restore silver 
to a parity with gold at a fictitious 
ratio. 

We declare that the free coinage of 
silver means mono-metallism, with gold 
ata premium, all other forms of our 
currency ata discount, and the value of 
the dollar an uncertain quantity, de- 
pending each day upon the gold price 
of silver bullion, with corresponding 
fluctuations in the value of all kinds of 
property. 

We believe that before the mints 
could begin to coin silver every dollar 
of gold would disappear from circula- 
tion, thus violently contracting our cur- 
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rency, and that the value of the re- 
maining dollars would be the bullion 
value of the silver in them, measured by 
the gold standard of the chief money 
markets of the world. 

We denounce as utterly false the 
claim that the gold standard is a device 
of bankers, creditors and financiers. 
They have no such power in human 
affairs, and never had. The gold stand- 
ard is an edict of commerce translated 
into law. It was dictated by those who 
conduct the commerce of the world, 
rather than those who handle the money 
of the world, It is rooted in a prefer- 
ence lodged in the human breast. A 
test of the weight of the two metals in 
quantities of equal values shows how 
and why traders decided in favor of the 
money which they could carry with the 
least burden and use wherever they 
might go with the best advantage. Gold 
commands all values because it is the 
most staple in value, It was not legis- 
lated into the world’s finance until com- 
merce selected it as a gauge, and it will 
not be legislated out of use if laws are 
changed. 

We assert that mere ‘money changers’ 
have always found more profit in a fluc- 
tuating than in a fixed currency, and 
that one source of revenue which those 
who thus handle money always had 
when the currency was not stable has 
been closed up in this country by the in- 
fluence of the gold standard and that 
what they have lost from such revenue 
has been gained by producers and mer- 
chants. But bankers are not mere money 
changers, they are the trusted custo- 
dians of the money of the world. 

As bankers, we are debtors to the ex— 
tent of our deposits. We have received 
these deposits in money as good as gold. 
We desire to return them in money of 
equal value. It will be impossible for 
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banks, life insurance companies, mutual 
benefit orders, building and loan asso— 
ciations and kindred institutions to re- 
turn to their creditors money equal in 
value to that which they have received 
if our currency is depreciated to the 
bullion value of the silver dollar. We 
have no interest in the metal composing 
our national standard of value which is 
not shared by every man who owes a 
dollar or has a dollar due to him. We 
desire to have debts due us paid in as 
good money as we have loaned. We 
desire to pay our debts in the same way. 
The banking business is not vitally de- 
pendent upon any specific standard, or 
upon any particular kind of currency. 
It adapts itself to all conditions but, 
conscious of the needsof our customers, 
we earnestly desire to see our country 
purged of the monetary delusions which 
drive money out of the channels of busi- 
ness. Adollar of fixed value in the 
world’s commerce has the power to make 
markets, sharpen trade, invite capital, 
develop resources and extend our na- 
tional power and influence. A doubt- 
ful or depreciated dollar will blight 
every man’s effort and prove a _ national 
curse. As bankers, we want the dollar 
which will do our country the most good, 
and we commend to all of our fellow 
citizens the opportunity which they now 
have to decide upon the future value of 
our dollar, and to remove from our land 
the menace which has destroyed more 
suffering than war or pestilence.” 


REPORT OF COMMITTEE ON EXPRESS MONEY 
ORDERS. 


The report of the committee on ex- 
press money orders was then made, 
as follows: 

To the Executive Council of the Amer- 
ican Bankers’ Association. 

Gentlemen: The. undersigned com- 
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mittee, to which was referred the dis- 
cussion of the subject of “express money 
orders,” beg to report that, after consid- 
erable correspondence between the mem- 
bers of the committee, a meeting was 
held in the city of Chicago on May 13 
and 14. 

Complaints of bankers and _ banks 
against these orders were submitted 
from several different states, together 
with vigorous protests against the large- 
ly increased rates of the express com- 
panies, for transportation of money 
packages, and it seemed quite difficult 
to consider the question of ‘Express 
Money Orders” without also taking into 
account “Express Rates on Money Pack- 
ages.” 

In the manner in which the money 
order express business is being prose- 
cuted and expanded by the express 
companies, it undoubtedly comes into 
competition with the banks; but in 
many respects these orders are made to 
perform a public service which individ- 
ual banks cannot supply without violat- 
ing the rules maintained by them for the 
safe prosecution of their business These 
orders are issued by the express com- 
panies to strangers and irresponsible 
persons, with no limit as to the small- 
ness of the amount of the order, and 
doubtless a more liberal rule prevails 
for identification than banks generally 
would feel justified in permitting. It is 
true that the class of persons thus served 
might be accommodated through the 
money orders issued by the United 
States post offices, but such orders are 
practically non-negotiable, as they can- 
not be passed beyond two or three per- 
sons, and then with risk, as the payee’s 
name is not disclosed in the order. 

It must be conceded in all fairness 
that if the express companies are au- 
thorized and legitimately doing the 
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business of banking, they should submit 
to the same terms, conditions and pen- 
alties of banks, and should be required 
to make statements of their affairs and 
pay proper taxes on the amount of busi- 
ness done by them, and local taxes on 
their personal property where same is lo- 
cated, thus to some extent reducing the 
burden now imposed upon banks, for it 
is well known that no class of business 
pays so large and full a proportion of 
the taxes as organized banks. They do 
not in any way escape taxation, but are 
assessed (certainly in the larger cities, 
and in many of the smaller places) to 
the full cash value of stock as shown by 
their published statements, 

Your committee is of the opinion that 
the American’ Bankers’ Association, 
while it may take notice of and make 
recommendations in the matter, is not 
in a position to directly accomplish the 
desired changes. 
mend: 

1. The adoption of a resolution advis- 
ing all banks and bankers to discontinue 
the cashing of express money orders at 
par. 

2. Recommending banks and bankers 
to use their influence with members of 
congress to secure such changes in the 
postal laws as will enable postmasters 
throughout the United States to issue 
money orders in as simplea form as pos- 
sible, and that they may be negotiated 
without difficulty, withdrawing the re- 
strictions in regard to indorsement or 
transfer from one person to another,and 
make them payable, if desired by the 
holder, in the principal money centers 
of the country, instead of requiring 
each order to be sent to the small post- 
office on which it may be drawn. 

3. Recommending the bankers’ asso- 
ciations of the several states to take 
such action as will bring the question 


We therefore recom- 
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properly before the legislature of the 
several states, and to obtain therefrom 
such legislation as will either prohibit 
the issue of money orders by express 
companies, they being distinctly one 
form of domestic exchange, the selling 
of which properly pertains to the busi- 
ness of banking, or in case the right of 
issuing orders is given, that these com- 
panies then be made subject to the same 
laws which govern and control banks in 
the matter of capital stock required, ex- 
aminations and public reports, together 
with the imposition of taxes in the same 
manner, form and rates required to be 
paid by the banks, 

The report was adopted, 

The proceedings of the second day 
consisted of the reports by one member 
from each state of the condition of bank- 
ing in the respective states; followed by 
discussion of a list of practical questions 
enumerated in the programme. The full 
proceedings on this latter feature will 
be published in a subsequent number. 


A TRUST COMPANY SECTION, 


On the third day, an amendment to 
the by-laws was adopted establishing a 
trust company section of the American 


Bankers’ Association. The text of the 
amendment is as follows: 

**A Section of the Association is here- 
by established to be known as the Section 
of Trust Companies. It shall meet an- 
nually in connection with the meeting 
of the American Bankers’ Association. 
Its scope shall embrace matters of in— 
terest to trust companies in so far assuch 
matters are distinct from banking. It 
shall report to the Association, and all 
affairs relating to trust companies may 
be referred to it. Its programme and 
proceedings may be published from time 
time, together with the programme and 
proceedings of the Association, All trust 
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companies members of the Association 
who desire may enroll themselves as 
members of the Section. The Section 
may adopt such by laws as it may see fit 
not in conflict with the constitution and 
by laws of the Association, The Exec-— 
utive Council of the Association shall 
have supervision over the Section, and 
may make such provision for it as to said 
Council may seem wise.”’ 

The following officers were elected for 
the ensuing year: 

President: Robert J. 
Atlanta, Ga. 

First Vice-President: Joseph C. Hen- 
drix, of New York City. 

Members Executive Council: John 
C. Neely, cashier Merchants’ National 
Bank, Chicago. 

R. H, Rushton, cashier and _ vice- 
president Fourth Street National Bank, 
Philadelphia. 

William H. Thompson, 


Lowry, of 


cashier of 
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Boatmen’s Bank, St. Louis. 

Alva Trowbridge, cashier of National 
Bank of North America, N, Y. 

A. C. Anderson, cashier St. 
National Bank, St, Paul, Minn, 

T. J. Latham, cashier Memphis Na- 
tional Bank, Memphis, Tenn. 

W. J. Crocker, president Commercial 
National Bank, Adrian, Mich. 

Frank W. Tracy, president First 
National Bank, Springfield, III, 

State Bankers Associations’ Dele- 
gates to Executive Council: John H. 
Leathers, cashier Louisville Banking 
Co., Louisville, Ky. 

George M Reynolds, president Des 
Moines National Bank, Des Moines, 
Iowa. 

C. A. Pugsley, Peekskill, N. Y. 

The treasurer of the association is 
William H. Porter, vice-president 
Chase National Bank, New York, and 
the secretary, James R. Branch, 


Paul 





ORGANIZATION OF TRUST COMPANIES. 


A special meeting of the representa— 
tives of trust companies attending the 
American Bankers’ Convention as- 
sembled at the Planters’ Hotel, St. 
Louis, on the evening of September 


22d. The meeting was called to order 
by Breckenridge Jones, vice-president 
of the Mississippi Valley Trust Co., of 
St. Louis, through whom a circular 
calling the conference had been seat 
out. Mr. Jones explained the object in 
issuing the call, namely, the discussion 
and adoption of a plan of organization 
of trust company representatives as an 
auxiliary section of the American Bank- 
ers’ Association. Great interest was 
manifested in the meeting, which or- 
ganized by the election of Henry M. 
Dechert, president of the Title Insur- 
ance and Trust Company, of Philadel- 


phia, as chairman and Breckenridge 
Jones as secretary. 

Mr. Dechert made a brief speech, set- 
ting forth the advantages of organizing 
a trust company section of the Ameri- 
can Bankers’ Association, and a discus- 
sion of the project then followed. The 
central plan was the organization of a 
body representing the leading trust 
companies of this country to meet in 
conjunction with the annual convention 
of the American Bankers’ Association, 
but for the purpose of discussing trust 
company questions and methods solely, 
leaving purely banking questions to the 
bankers themselves. 

As a result of the meeting, the 
amendment to the by-laws of the Ameri- 
can Bankers’ Association, above recited, 
creating a trust company section, was 
adopted on the 24th of September. 
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INQUIRIES AND CORRESPONDENCE. 


yee department is carried on for the benefit of all subscribers, who are entitled to submit questions of g: n- 


eral interest, and ex 


The Right of Action against Public 
Contractors. 


THE BANK OF LEBANON, ) 
LEBANON, Tenn., September 15, 1896. § 


Editor Banking Law Journal: 

DEAR SIR:—Has the act entitled ‘‘An act for 
the protection of persons furnishing material 
and labor for the construction of public works” 
passed by the Senate and H. R, of the U.S. 
approved Aug, 13th 1894 been construed by any 
court or courts? If so, refer to the decisions, 

Respectfully yours, 
S. G. Srratron, Cashier. 


No suits under the act have as yet 
been determined by any of the higher 
courts. But itis not improbable that 
suits may have been brought in some of 


the lower courts of the country founded 
on the act, in which it has received con- 


struction. The act, in brief, provides 
that contractors doing work for the 
government must give bond with sure- 
ties, obligating themselves to promptly 
pay all persons supplying them with 
labor and materials used in such work; 
and upon application by any such person 
tothe department of the government 
under which such work is done accom— 
panied by affidavit that labor or material 
has been supplied and not paid for, the 
applicant is entitled to a certified copy 
of the contract and bond and is author- 
ized to bring suit in the name of the 
United States, for his use, against the 
contractor and sureties for the amount 
due, and prosecute same to final judg- 
ment and execution, 

Probably a request to the proper de- 
partment of government for information 
as to the issue of any such certified cop- 


est ‘ ct prompt and careful consideration thereof, without charge. 
of those submitting inquiries are published, unless special request is made to the contrary. 


The names and places 


ies as the basis for suits under the act, 
and whether any such suits had as yet 
been brought and determined, might 
result in the desired information, 


Check to Payee for Account of 
Another. 


In the last issue we considered the 
question, where a check is issued ‘‘Pay 
to the order of X National Bank for ac— 
count of John Jones,” does title thereby 
pass to the X National Bank? Thecon- 
clusion reached was that title passed to 
the bank as trustee for John Jones; and 
upon collection, the bank will either 
hold the money as trustee, or, in case 
John Jones isa regular depositor, will 
become debtor by credit to his account, 

A turther question was postponed to 
the present number: Where title to pa- 
per passes to one, as trustee, for the 
benefit of another, is the indorsement of 
such trustee a warranty of genuineness, 
upon which he would be personally 
liable? 

On the one hand, it has been shown 
that an indorsement by one who is the 
real or apparent owner of negotiable 
paper, is a warranty of the genuineness 
of the paper. Onthe other hand, an 
indorsement by one who is not owner 
and does not hold the title, but is a mere 
agent under an indorsement to him “for 
collection” does not constitute a war- 
ranty of genuineness. 

Upon the authority of the decided 
cases we must conclude that one to whom 
negotiable paper is made or indorsed 
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‘fas trustee,” is personally liable on his 
own indorsement of the paper, although 
the indorsement is made in the repre- 
sentative capacity; and such indorse- 
ment would carry with it a personal 
warrant of the genuineness of the paper. 
In Foster v. Fuller, 6 Mass. 58, the 
maker of a promissory note as guardian 
was held personally liable for the pay- 
ment of it. The courtsaid: ‘‘Although 
in the note he states that he promises as 
guardian, yet he is personally bound; 
his trust being inserted onlv to entitle 
himself to indemnity from his ward, 
with which the plaintiff had no concern,” 
In Towne v. Rice, 122 Mass. 67, where 
a promissory note was indorsed by 
‘‘Lewis Rice, receiver,” Rice was held 
personally bound on his indorsement, 
In Hills v. Bannister, 8 Cow. (N. Y.) 
31, a promissory note was signed by “‘B 
and B, Trustees of Union Religious So- 
ciety.”” Band B were held personally 
liable on the note, 
There are many other cases to the 
same effect. The conclusion then is: 
A check made or indorsed to A for ac- 
count of B, passes title to A, as trustee 
for B, and A’s indorsement will render 
A personally liable for genuineness. The 
case is different from an indorsement to 
A ‘‘for account of the indorser, which is” 
a mere creation of an agency in A, and 
does not pass title to him. 


Liability of Bank for Correspondent’s 
Default. 


Pennsylvania, Sept. 14, 1896. 
Editor Banking Law Journal, 

DEAR Sir: Please answer the following in the 
next issue of the BANKING Law JOURNAL. 

John Smith, acustomer of the bank of B, 
Pennsylvania, deposited with his bank a draft 
on Joha Brown of New Orleans. The B bank 
sent it to its correspondent in Philadelphia, and 
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the Philadelphia bank sent the draft to an Ohio 
bank. The Ohio bank forwarded draft to New 
Orleans. The draft was paid to the New Or- 
leans bank who remitted the proceeds to the 
Ohio bank by draft on New York, but before the 
New York draft was paid the New Orleans bank 
failed. Who must stand the loss? M. 


The supreme court of Pennsylvania in 
Bank v. Goodman, 109 Pa. St. 422, rec- 
ognized the principle that a collecting 
bank is an agent for transmission to a 
sub-agent to collect, and when this is 
properly dong, its duty is performed and 
its responsibility is at an end; and this 
is probably the law of Pennsylvania to- 
day, although in 1893, the banks in 
Philadelphia, and in other cities of 
Pennsylvania, not quite satisfied that the 
law granted immunity to a collecting 
bank for the default of a correspondent, 
although properly selected, fortified 
themselves by the issuance to their cor- 
respondents of notices of the following 
tenor: 

“Checks, drafts, notes, acceptances and other items 
not payablein this city, are received and forwarded 


for collection at depositor’s risk only, until we have 
received final, actual payment.” 


But whatever may be the commercial 
doubt as to the binding force of Bank 
v. Goodman, we must assume that the 
law of Pennsylvania is as therein an- 


nounced. Thereunder, the bank of B, 
in which the draft was deposited for 
collection, and the Philadelphia bank to 
which it was forwarded, having each, in 
turn, selected a suitable and competent 
sub agent, performed their full duty, 
and are not answerable for the loss, 
which, as between them and the depos- 
iting owner, is the loss of the latter.* 


*We say ‘‘performed their full duty,” but we 
believe sume hot contests will arise in the future 
over the question what degree of circuity of 
transmission to the place of payment is permis- 
sible, and what will constitute negligence of the 
collecting bank. 
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Had the draft gone directly from 
Philadelphia to New Orleans, then the 
final answer would be, the depositor loses 
the amount, as neither the bank of B, 
nor the Philadelphia bank, is held liable 
by Pennsylvania law for correspondent’s 
defaults, when properly selected. But 
the question is embarrassed by the fact 
that the Philadelphia bank sent to an 
Ohio bank, which sent to New Orleans, 
and that the law of Ohio, in direct con- 
travention to that of Pennsylvania, 
makes a bank undertaking a collection 
liable for its correspondent’s defaults. 
Reeves v. Bank, 8 O, S, 465. 

The theory of the Pennsylvania law 
is that the correspondent of a collecting 
bank, is the subagent of the owner of 
the draft, and not agent of the collecting 
bank; while, in Ohio, such correspondent 
is held the agent of the collecting bank, 
and not sub agent of the owner, between 
whom and the correspondent, there is 
no privity. 

Assuming the undertaking of the Ohio 
bank to be governed by the law of Ohio 
which makes it answerable for its corres- 
pondent’s defaults, is the bank answer- 
able to the depositor of the bank of B in 
the present case? If the Philadelphia 
bank had owned the draft, the Ohio bank 
would be answerable to it. 

But the Philadelphia bank was only 
an agent, and we think the authority of 
Reeves v, Bank is against any right of 
action by the depositing owner against 
the Ohio bank by reason of want of priv- 
ity. 

The language used by the court in 
that case is (words in parenthesis inserted 
by us): ‘*There was, as between the 
plaintiffs (depositing owners) and the 
American Excha nge Bank (correspond- 
ent of bank of deposit) no privity in 
virtue of which the plaintiffs could, on 
the state of facts existing between them 
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at any time have maintaind an action 
against it.” 

If these views are correct,the depositor, 
John Smith, loses by the defauit of the 
New Orleans correspondent, this opinion 
throughout, proceeding on the assump- 
tion that he as owner, deposited the 
draft in the bank of B for collection,and 
that the bank of B, did not by purchase 
or discount, take absolute title to the 
draft as owner, in which latter event the 
loss would be its own. 


Indorsement of Note. 


_ August 29, 1896, 
Editor Banking Law Journal: 


A check was recently presented at our coun- 
ter which had evidently been sent away by the 
drawer in payment of a subscription to a news- 
paper. It was for a small amount and, without 
giving actual names, we may say it was pay- 
able to the ‘‘Smithville Eagle” and was indorsed 
by ‘‘John Jones,” after whose name were sev- 
eral rather illegible scrawls, which might be in- 
terpreted as ‘‘Business Manager.” As the am- 
ount was small, and the check came through 
well-known channels, we paid the check without 
any hesitation. But I have been thinking the 
matter over in the light of what you said in the 
February number in regard to unindorsed 
checks, and, in the April number, on ‘‘The War- 
ranties Implied from the Contract of Indorse- 
ment,” and I findthat I am not entirely satisfied 
that the practice of paying checks indorsed as 
this one was, is a safe one. 

In your comments in the April number you 
reach the conclusion that the indorser’s war- 
rantv extends to the agent's authority to indorse, 
and in the February number you say that a 
bank is under no obligation to pay to a third 
party acheck that has not been indorsed by the 
payee. 

Both of these conclusions are evidently cor- 
rect, but we are troubled as to which of them is 
applicable in the case cited. ‘John Jones” does 
not disclose the name of the institution for 
which he pretends to be ‘‘business manager,” 
and it is altogether a matter of surmise as to 
whether he purports to act for the ‘*Smithville 
Eagle” or for some other institution. Of course 
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if we knew the facts, we should be able to 
judge as to the liability of subsequent indorsers 
but as itis, we do not know whether we are 
dealing with a check that has not been indorsed 
by the payee, or one that is indorsed by some 
one purporting to act as its agent. I suppose 
that, in cases like this, where it is apparent that 
an indorsement is made by an agent, but where 
the indorsement does not indicate clearly that 
the indorser isagent for the payee, the more 
prudent course would be to treat the check as if 
lacking the payee’s indorsement, and to refuse 
payment accordingly, but I should like to know 
your views on the subject, and should also like 
to know what is the usage of banks generally 
in regard to such indorsements, X. 


Where a check is drawn payable to the 
“Smithville Eagle” and the payee’s in- 
dorsement is ‘‘John Jones, Bus. Mgr.” 
we think, with our correspondent, that 
the safest way for the drawee bank, when 
unacquainted with the payee and without 
knowledge whether John Jones is or is 
not its business manager, is to treat the 
check as lacking the indorsement of the 
payee, and torefuse payment, 

So far as we can ascertain, there is no 
sich uniform course of banks with regard 
(oO treating such indorsements, as would 
constitute a general usage of banks. 
Some would refuse to pay on the ground 
that the payee’s indorsement was miss—- 
ing; while others would treat the indorse- 
ment as purporting to be that of the 
payee, by itsagent, John Jones, and pay 
check on the theory that the indorsement 
of the bank receiving payment of the 
check wasa guaranty of the genuineness 
and sufficiency of the payee’s purported 
indorsement. 


Liability of Collecting Bank—Ohio. 


Ohio, September 10, 1896, 
Editor Banking Law Journal: 
DEAR Sir—A deposits for collection in his 
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bank a draft on New Orleans. We forward to 
New Orleans correspondent, who collects draft 
and remits us in their N. Y. exchange. N.Y, 
draft is refused payment owing to failure of 
New Orleans bank. Who loses—bank or de- 
positor? 

Cashier. 


The Ohio bank loses by the default 
unless it is protected by some special 
agreement with its depositor, under 
which the latter takes the risk of corres- 
pondent’s default. The law of Ohio is 
that a bank undertaking a collection is 
liable for the default of its correspond— 
ent. 


National Bank—Colorado-—Rate of 
Interest. 
Colorado, Sept 20. 1596 
Editor Banking Law Journal: 


Dear Sir:--A national bank in this state dis- 
counted a note at the rate often percent. Is the 
note subject to a defense of usury? 

Cc 


The legal rate of interest in Colorado 
is 8 per cent. bu: the law contains asec 
tion permitting parties to stipulate for 
any rate agreed upon. In Rockwell v, 
Farmers Nat. Bank of Longmont, 11 B. 
L. J, 141, the question before the court 
of appeals of Colorado involved the right 
of a national bank to take a greater rate 
than 7 per cent. the limit fixed by the 
national statute. The court held that 
it was lawful for a national bank in Col- 
orado to charge as high a rate as might 
be agreed upon and that the 7 per cent. 
restriction contained in the national bank 
act only became operative in the absence 
of state legislation on the subject. The 
ten per cent. discount was therefore law- 
ful and the bank is not subject to the de- 
fense of usury. 
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€mbraeing Items of Interest in all the States. Readers are requested to communicate matters arising locally 
to enhance the interest and value of this department. 


WEEKLY MARKET LETTER. 


Crapp & Co., Mitts Buitpinec, N. Y. 


NEW YORK, THURSDAY, Sept. a4, 1896. 
FINANCIAL OUTLOOK. 


Financial and political confidence appear 
welded together. The world’s finances cannot 
longer be seen or national destiny or duty meas- 
ured by scanning a narrow horizon. Looking 
through the small end of the glass, the silver 
bugaboo was much magnified; reversing the 
glass it appears diminished. Educated in facts, 
fallacies and fancies have less influence. The 
interests of those who have no work are now 
thought to be safe in the hands of those who 
have. There now appears a conspiracy of cap- 
ital and labor to score another victory for Amer- 
ican common sense. 

Srraws,—‘‘Speech is dituted silence and 
money commercial blood.” Good money never 
makes times hard. Poor money never made 
goodtimes. A government revenue exceeding 
expenses never produced hard times. A 
deficient revenue in individual or national 
expenses always leads to disaster. Hamilton 
well said, ‘-The government must provide rev- 
enue for all expenses or its credit will be in 
constant jeopardy.” He proposed to ‘‘promote 
the increasing respectability of the American 
name, to answer the calls of justice, to furnish 
new resources both to agriculture and commerce, 
and to establish public order on the basis of an 
upright and liberal policy.” Gov. McKiniey 
recently said: *‘Take the bou.ders out of the 
Stream of progress; do not shut the door of op- 
portunity in the face of your own future and 
that of your children. On the contrary, open 
wide your gates; invite new people and new 
capitalto come in. But remember you can do 
this only by a restoration of confidence, You 
can never do it if you destroy confidence. Strive 
for a fuller development of your industries; 
build up a greater and more profitable home 
market for the product of your farms; advance 
always that prosperity which enables the em- 
ployer to pay the highest scale of wages to the 
workingmen of America—not the lowest. Exalt 
the character of your labor. Never degade it. 
Promote that comfort and contentment at home 
which conduces to good citizenship, good mor- 
als and good order. Stand up for America and 
America will stand up for you. Restore the 
principle in our legislation which gave us pros- 
perity. Keep the credit of the government un- 
tarnished above all else. Keep the currency to 
the highest standard of civilized nations. No 
mation of the world has better money than we 


have. Anditis no reflection either upon our 
honor or our independence that we refuse to 
adopt the financial policy of China and Mexico. 
Let us have neither free trade nor free silver.” 
Hon. Thomas B. Reed recently said: ‘‘Better a 
pound of performance than a ship load of lang- 
uage.”’ Ex-President Benjamin Harrison re- 
cently said: ‘‘l am as much opposed to cheap- 
ening the American working man and woman 
as Iam to cheapening our dollars. What we 
want is more active dollars, not cheaper dollars.” 
As a rule all governments borrow of their people 
and never lend to their people. Wm. J. Bryan 
says: ‘‘I adhere to all the principles laid down 
in the Chicago platform.” London bondhold- 
ers are reported having in hand approximately 
$415,000,000 defaulted claims against Western 
Hemisphere governments, states and cities, 
mostly South America. The imports of gold 
during September exceed the excess of exports 
of gold for previous eight months, and the mer- 
chandise balance is reversed from $36,000,000 
against United States in eight months of 1895 to 
$110,000,000 in our favor in same time in 1896. 
The census of 1890 says, ‘‘There were in the 
United States, 8,004,061 agricultural laborers, 
I.913,378 not specified; manufacturing and me- 
chanical industries, 5,091,293—a total of 14,- 
326,150.” 
STOCKS AND BONDS. 


Bonps—The bond market is devoid of new 
features, except holders are advancing prices 
pending acontinuance of our,sound money sys- 
tem, Sales of municipal bonds in August ag- 
gregate 4,045,500, against 7,525,760 in August, 
1895. 

RAILway Stocks--Granger railways leadirg 
out of Chicago found more grain to haul the 
past year and a Jower rate than ever before. The 
average gross earnings per car were about the 
same as thirty years ago, while the average 
weight per car was about three times as much; 
the average weight and friction per car is less; 
roadbed and curves are better, thus allowing 
economics to oftset decreased revenues and net 
incomes to about equal those prevailing a quar- 
ter ofa century ago. Earningsin 1896 compare 
favorably with 1895. Ontario & Western re- 
ports net surplus for year ending June 30, $375,- 
569.42, against $100,439.32 in 1890-91. Oper- 
ating expenses in 1895-6 were 68.42 per cent,, 
against 73.16 per cent. in 1890-91. Atchison 
will likely reduce its operating expenses 3 or 4 
percent. this year, and possibly equal Rock 
Island’s record. Ths earnings of al) roads re- 
porting appear nearly equal to those of previous 
years, the Pennsylvania system showing $35,- 
564,070, against $34,974,170 last,year. Reading 
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(both companies) $23,672,231 against $23,960,954. 
Southern, $11,980,249 against $11,806,414. Erie, 
$17,134,180 against $16,388,048. Atchison, $15,- 
742,776 against $15,522,183. The Southern 
Railway has the past two years materially im- 
proved roadbed and rolling stock and laid over 
500 miles of steel rails. The expenses were 70.47 
percent. in 1895 and 71.57 per cent. in 1894. 
The New York Central Railway reports about 
$16,000,000 paid employees per year, and about 
$4,000,000 to stockholders. The West continues 
cutting rates, especially via the Gult of St. 
Lawrence from Duluth to Kansas City via Gal- 
veston and New Orleans. This may further 
lower rates on truak lines tothe central Atlantic 
coast. Gold imports arrived and engaged now 
equal about $41,000,000, and continue to assist 
in making more confidence and better prices. 
Patriotic sentiments reported from many elec- 
tion districts are construed as a possible return 
of confidence, and as indicating the downfall of 
those who advocate repudiation. Large impor- 
tations of gold appear to offset any need of 
clearing house certificates or further liquidation. 
Shorts have covered and investors come to the 
front. 

INDUSTRIALS—The imports of raw sugar for 
seven months of 1896 were 173,000,000 pounds 
more than last season. Insiders appear sup- 
porting and advancing the Sugar Company’s 
shares. Thisis usually apparent when they 
are really selling ont. Chicago Gas appears 
following the market in spite of competion like- 
ly soon to be in operation. Leather is reported 
to be doing better and productsadvancing. To- 
bacco competion seems to induce insiders to 
manipulate stock higher at expense of shorts. 
General Electric appears under control of a bull 
pool. Industrials will likely continue to follow 
railway securities until Grangers have scored 
the limit of Fall advance. 


COTTON. 


Mr. Ellison reports world’s consumption of 
cotton for year 1895-6: American, 8,600,000 
bales; East Indian, 1,030,000 bales; Egyptian, 
680,000 bales; sundries, 240,000 bales; total, 
10,550,000 bales of average weight 482.65 Ibs., 
against 10,403,000 bales of 482.51 Ibs. previous 
season; reduced to bales of 400 lbs., figures 
12,729,000 bales against 12,549,000 bales pre- 
vious year. He estimates present crop of Am- 
erican is about 8,250,000 bales and thinks will 
equal needs at present prices. Mr. Neill’s esti- 
mate is reported 7,800,000 bales. The world’s 
visible is now 1,698,714 bales against 2,276,895 
bales a year ago, and 1,911,381 bales two years 
ago. The stock at ports and interior towns to- 
tals 710,364 bales against 429,125 bales, and 
quantity in sight since September Ist, 629,479 
bales against 244.889 bales same time last year, 
Exports to date are 160,522 bales against 41,631 
last year. We look for over 1,100.000 bales to 
comein sight in September,or approaching 50 per 
cent. more than ever came in sightany previous 
September. Abnormal conditions appear to 
discourage amateur crop guessers and de- 
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stroy speculative confidence in radical changes. 
Many cotton factors now predict Values are high 
enough while the crop is moving and spinners 
idle. In 1884-5 about 78.92 per cent. of the 
crop was marketed before December 31st. That 
crop was 5,699,021 bales. September receipts 
then were only 413,836, ot about one-third those 
promised this month. The acreage was then 
about three-quarters as large. In 1887-8 76.84 
per cent. of crop was marketed the first four 
months, September receipts were then 824,369. 
The crop was 7,017,707 bales. Crop guessers 
seem to be in control of values rather than spin- 
ners, Sentiment is bullish. Stocks are light 
enough toenthuse the bulls and discourage the 
bears. Speculation is light. Freights high and 
scarce. Money is hard to secure to carry cot- 
ton on plantations, therefore, we look for a lib- 
eral movement into sight and for export, and 
possibly a higher range of prices if receipts 
should fall off or an increased demand spring 
up. 
WHEAT. 


Itis now generally conceded the European 
supply is short and visible 35,000,000 bushels 
less than ayear ago. The northwest supplies 
will fall from 60,000,000 to 100,000,000 bushels 
short of last year, Cash wheat is ata premium, 
millers and exporters being the buyers. The 
‘Bulletin des Halles” estimates the world’s 
crop as 2,888,000,000 bushels against 2,488,000-, 
ooo bushels in 1895, and says the output of ex- 
porting countries the coming season will be 
about 388,000,000 bushels, while importing coun- 
tries will require about 400,000,000 bushels. 
Argentine exports to date have been only about 
17,000,000 bushels against about 40,000,000 last 
year and about 55,000,000 bushels in 1894. We 
think the absence of fairly average estimates of 
the Australian, Argentine and Indian crops, 
makes guessing more unreliable than usual, 
therefore it is possible these features will be a 
leading factor in dictating values and making 
speculation broader and consumers more alert 
to lay in supplies from stocks and crops already 
in shock or granaries rather than await outcome 
of harvests that occur in midwinter season. The 
necessity for immediate funds in the northwest 
will likely make the movement liberal there the 
coming few weeks, and perhaps cause many (o 
believe the spring wheat crop will equal that 
grown the past few years. Threshing there 
shows the yield to range from 5 to 10 bushels 
against 15 to 4o bushels last year. Mr. Thoman 
now estimates Minnesota and the two Dakotas 
at 122,000,000 bushels, or 72,000,000 less than 
last year. We conclude the further proof of 
this will be shown a month or two later on, and 
that values will show a material advance long 
before Christmas, caused by milling and export 
demand followed by speculation. 

“‘Corn Trade News” says the excess appar- 
ently grown last season in Russia, Hungary, 
India, Argentine and Australia does not yet 
show up in European ports or mills, and that 
importing countries imports equaled about 407,- 
coo,0o00 bushels while their actual consumptive 
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needs equaled 432,000,000 bushels,and that they 
will require this year nearly 400,000,000 bushels. 
The United Kingdom imported last year about 
178,000,000 bushels against 197,000,000 bushels 
previous season. 

It is now conceded France will be a moderate 
buyer before another harvest. Last year they 
imported 10,000,000 bushels. We think it quite 
possible the North American crop is 100,000,- 
000 bushels less than in 1895; that the world’s 
millers’ bakers’ and consumers’ supplies are less 
than any one of the past five years; that produc- 
tion has grown smaller yearly since 1891, and 
consumption now equals or exceeds production. 
We favor purchases on weak markets, believing 
itis quite possible 70 cents may sound cheap for 
wheat before much snow flies. 


CORN 


Corn never sold lower on an average at con- 
suming centres. Four bushels for a dollar 
sounds low enough for a permanent investment. 
Five bushels in Chicago or seven to ten bushels 
on the farm invites capital and staying quali- 
ties. Looking back, purchases made, based 
on the second large crop, have enabled buyers 
to double the purchase price within twenty 
months following. Consumption and waste 
will likely exceed all records and deplete vis- 
ible supplies and reverse sentiment long before 
the average trader gets fairly awake to possible 
final results. 


OATS. 


The crop is despised; it only weighs about 23 
or 24 lbs. per bushel, where generally 8 to 12 
lbs. more have been harvested. Shipping is 
general, Old oats command about five cents 
premium. Five or six bushels for a dollar 
seems tempting enough for 32 lbs. of No. 2 
oats, to be delivered 7 months hence in Chicago 
free of all charges. 


PROVISIONS. 


Consumption is at the maximum point. Ex- 
ports about equal any surplus freight room. 
Some shipments have been delayed 60 days for 
want of room. Tallow is %c. above lard. Lard 
is used for all kinds of cheap greases as none 
can be produced cheaper. Ribs range low with 
demand good and prices less than half Septem- 
ber low average for a decade. October pork is 
low and will be out of date December 31st. Jan- 
uary pork invites speculation. Stocks of pro- 
visions in Chicago are being depleted. Receipts 
of hogs in October are expected to be at least 
100,000 less than October, 1895. Many of them 
are light and produce desirable and salable 
hams but less product. Evidently the provision 
market is undergoing a change that will ere 
long create higher prices and a more active 
speculative market led by consumption and ex- 
ports. Packing at all points from March Ist to 
September 17th, was 7,805,000 against 6,380,000 
hogs last year. 

Respectfully, 
CLAPP & COMPANY. 
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P. S.—Our next letter will be accompanied by 
our regular monthly bond letter, which we com- 
mend to examination of all investors. Prevail- 
ing low prices are not likely to continue. 


Suir For Deposirs IN Onto BANK.—Fifty 
nine new cases were filed with the clerk of the 
Ohio supreme court the last week in August, all 
from Lawrence County and all involving the 
same question. The style of the suitis Lindsay 
Kelly et al. v. W. H. Bryan et al. in which the 
Exchange Bank of Ironton, W. D. Kelly being 
its president, was sued by the depositors. The 
lower courts held that Kelly’s sons, who had 
carried on the business of banking, were liable 
for the deposits. The amountinvolved is $35,- 
000. 


CHATTeL MorTGAGE Notes IN Illinois.— Per- 
sons wishing to comply with the new law in ex- 
ecuting chattel mortgages should send to the 
Chicago Legal News Company and obtain their 
chattel mortgage note (No 613) which contains 
the legal clause ‘‘secnred by chattel mortgage” 
etc. The new chattel mortgage law does not 
require a new form of chattel mortgage, but does 
require a new form cf chattel mortgage uote, 
Notes No. 613,615 prepared by the Chicago Legal 
News Co. nave been specially drawn with refer- 
ence to the new law, to go with chattel mort- 
gages. No, 613, (chattel mortgage note) con- 
tains the clause ‘‘secured by chattel mortgage” 
etc. under the act of 1895, chap. 4. No. 615 
(chattel mortgage judgement note) contains the 
clause ‘‘secured by chattel mortgage” etc. under 
same law. 


We have received from Mr. R. B. Shepard, 
Lawyer, of Salt Lake City, his argument and 
brief for respondent in the case of Dederichs v. 
The Salt Lake City Railroad Co. in which Mr. 
Shepard obtained a verdict of $1,500 for his client 
whose buggy was overturned by one of the cars 
of the defendant, and the owner thrown outand 
injured, The case is now pending on appeal be- 
fore the supreme of Utah. Mr. Shepard has been 
a subscriber of, and advertiser in, the Journal 
since its inception and is well known throughout 
the west and northwestas an abie and successful 
lawyer. 


NEW GERMAN STOCK EXCHANGE LAW. 


From a recent editorial in the ‘‘Albany Week- 
ly Times” we quote: ‘‘Under the new German 
Stock Exchange Law the making of false state- 
ments in prospectuses and public prints, for the 
purpose of promoting the sale of stocks and 
giving of deceptive information in order to in- 
duce speculation, constitute penal offenses pun- 
ishable by heavy fines. To induce others to 
enter upon exchange speculation with the ob- 
ject of gain by profiting by their inexperience 





592 THE BANKING 
is also forbidden under similar penalties. The 
supervision of the listing of stocks is intrusted 
to imperial commissioners, but there seems to 
be no provision against the watering of stock, 
which is really the root of the evil sought to be 
attacked. But possibly the requirement of ab- 
solute truthfulness in company prospectuses 
may afford the public some protection in this 
respect. The workings of this law will be 
watched with much interest as it is the first se- 
rious attempt to regulate speculation in inflated 
securities. It is a law characteristic of the 
thrifty and honest Germans, but if transplanted 
to this side of the Atlantic, would make sad 
havoc with speculators on the ’change.” 

Commenting upon this, the ‘‘Chicago Legal 
News” says: ‘‘After the experience in Chicago 
with the Diamond Match Stock, we certainly 
need a stringent law to preventand punish such 
transactions. It is said one bank was holding 
or interested in two millions and a half in Dia- 
mond Match Stock, another, one million and a 
half, and another one million. If this is true, 
it presents a state of facts which ought not to 
exist. It isto be hoped, at the coming session 
of the legislature, that a stringent law will be 
passed to prevent gambling in stocks.” 


Irrespective of any criminal liability for mis- 
leading the public by false statements in pros- 
pectuses or otherwise as to the financial con- 
dition of corporations, and the value of the 
shares therein, a further interesting and impor- 
tant question is whether the officials making 
such statements can be held civilly liable for 
losses resulting to investors in the stock froma 
reliance upon the truth of the published state- 
ments. The following news item taken from 
the New York ‘‘Herald” indicates that such a 
question will be raised in the New York courts 
growing out of published statements made by 
the Atchison directorate of 1893. 

‘“‘Mrs. Matilda Wallace, through her coun- 
sel, Dittenhoefer, Gerber & James, has brought 
two actions in the supreme court to recover 
damages, aggregating $55,300 from Thomas 
Baring, banker, Robert Harris, B. P. Cheney, 
Alden Speare, George R. Peck, C. K. Holliday, 
E. B. Purcelland L. Severy, who, in 1893, were 
directors of the Atchison, Topeka & Sante Fe 
Railroad Company, based upon charges that 
she was induced by false representations made 
by them as to the financial condition of the com- 
pany to purchase some of its capital stock, which 
she now claims is practically valueless. 

‘*Mrs. Wallace states that in June, 1893, these 
directors issued and had published a statement 
concerning the financial condition of the rail- 
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road company, in which it was declared that 
during that fiscal year the company earned, 
above all operating expenses, $16,000,000 and 
hada surplus of nearly $2,000,000. Relying 
upon the truth of the statement, she purchased 
1,500 shares of the capital stock of the company 
for $23,437.50, and subsequently 200 shares for 

2,650. In the suit based upon the purchase of 
the 1,500 shares of stock she asks for $50,000 
damages, and in the other she demands $5,300 
damages.” 


THE KANSAS BANKERS ASSOCIATION.—The 
Ninth Annual Convention of The Kansas Bank- 
ers Association, has been called for Sept. 29, 30 
and Oct. Ist, at Topeka, during the G. A. R., 
Re-union and Fall Festivities season. 

In view of the great interest now manifested 
in monetary mattersit is expected that there will 
be a large attendance of bankers in the State 
who will contribute to the discussions. 

The sessions of the Association will be held 
in Library Hall, located at the northeast corner 
of the State Capitol grounds. 

The following card has been published by the 
officers of the association, presenting subjects 
to be discussed at the convention. The secre- 
tary, Wm. Macferran, of Topeka, will answer all 
inquires. 

“‘The Express Money Order.”—lIowa has 
placed these companies under the supervision 
of the State Bank Commissioner, as they are 
exercising the functions of abank. They have 
also agreed upon a plan which will in the end 
return this business to the bank. Discussion, 
led by J. R. Mulvane, Topeka, Ed. Carroll, 
Leavenworth, Jas. Patmor, Pittsburg. 

“Our Chattel Mortgage Law.”—This law in 
Kansas permits a man to mortgage chattels and 
then dispose of them at the risk only of a mis- 
demeanor. It is conceded that this statute 
should be amended to make such an act (for 
value say over $20) a felony, punishable by im- 
prisonment. Do you want that? Discussion, 
led by Geo. H. Burr, St. John, J. F. Morse, 
Phillipsburg, E. H. Browne, Kansas City. 

‘‘Days of Grace.""—Massachusetts, New York. 
and other States, have abolished days of grace. 
We should too. Do you think so? Leaders, 
J. W. Fogler, Leavenworth, Frank Hageman, 
Salina, A. C. Jobes, Wichita. 

“‘Published Statements,”"—National banks are 
required to publish their calls but once, State 
banks fouriimes. Would you like that made 
uniform? R. A. Park, Jr., Atchison, E. H. 
Browne, Kansas City. 

‘‘Our Mortgage Law.”—Should the redemption 
clause, as it now is, be amended. Leaders, 
E. A. Kelly, Leavenworth, Jno. A. Swenson, 
Lindsborg, T. B. Sweet, Topeka. 


‘Our Collection Laws.”—Can they be simpli- 
fied. J. Mulvane, Topeka, J. F. Morse, Phillips- 
burg, C. F. Drake, Fort Scott. 

‘*Holiday.”—Missouri, Illinois, and other 
States, have made by law every Saturday a half 
holiday for banksin cities of first and second 
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class. Do we want that? P. I. Bonebrake, 


Topeka, Lee Clark, Kansas City. 


Questions Submitted. 


‘American bankers Association.’”’—Report 
from American Bankers Association, by dele- 
gates Lee Clark, Kansas City, F. G. Willard, 
Topeka, Grant Hornaday, Fort Scott. 


Questions Answered. 
Proceedings. 


The order of proceedings will be subject to 
change by vote of the Executive Council or by 
vote of the Convention. 


BOOK NOTICES. 


The War of the Standards-By Albion W, Tourgee 
G, P. Putnam’s Sons, N. Y. 1896. 


This is a treatise on the money issue of the 
present campaign, and it discusses the various 
problems involved in the light of history and 
past experience, and points out the disastrous 
consequences of the free coinage of silver. It 
is a work of 130 pages and is handsomely bound 
in red cloth. 


*‘GREENBACKS’’-By William C. Cornwell-One 
of the cleverest campaign publications yet print- 
ed has made its appearance from the pen of 
William C, Cornwell, of Buffalo. It is termed 
‘‘Greenbacks-The Silver Trouble and Its Caus- 
es.’ Mr. Cornwell argues that the Greenback 
has been the parent of all the later financial here- 
sies. 

A feature of the pamphlet is the number of 
unusually artistic and convincing illustrations. 
But the text is not less noticeable. Its argu- 
ments in behalf of honest money are lucid and 
indisputable, and, coming as they do from one 
of the authors prominent in the financial world, 
are sure to carry conviction. 

One of the illustrations, an original idea of 
Mr. Cornwell's, is striking in the extreme. The 
picture is that of a beautiful girl pouring out free 
silver to the people. Hold the picture up to the 
light and behold, the beautiful girl fades away, 
leaving only a grim skeleton, entitled ‘‘What 
Free Silver Really means.” A scroll, grasped 
by the skeleton fingers, bears thislegend; ‘“‘We 
pay our debts in fifty cents on the dollar and 
make it legal.” 

‘Greenbacks” is for sale at all the news- 
stands and bookstores and is circulated by the 
American News Company—Price io cents. 
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SouNnD AND SoLIp Money—Published by F. 
Tennyson Neely, 114 Fifth Ave. N. Y. 

This is a symposium of the greatest statesmen 
and philosophers of the present and past age, 
on the money question. Itsells for 25 cents. 
Paper cover. 


BANK FAILURES. 


New Orleans, La.—The Union Nat. Bank of 
New Orleans, La., closed its doors September 9, 
1896. The bank was badly crippled by the 
failure of V.& A. Meyer some years ago, but re- 
sumed, and has since been a favorite with the 
cotton merchants of the city. It had a capital 
of $500,000 and a surplus of $150,000, and owes 
depositors $810,000. The defalcations of Frank 
B. Leffe and Louis Colombe, bookkeepers in the 
bank, were the cause of the failure. —The Mu- 
tual National Bank closed its doors September 
10. The capital stock of the bank was $200,000 
and its line of deposits very small.—The Bank 
of Commerce, a State institution, closed its doors 
on the 11th inst. The bank owes about $400,000 
and its assets amount to twice that sum.~— 
The American Nat. Bank of New Orleans was 
placed in the hands of Frank L. Richardson, re- 
ceiver, on Sept. Io, 1896. 


The Sioux National Bank of Sioux City, Iowa, 
was, on September 9, 1896, placed in the hands 
of Jonathan Brown, receiver. 


The Citizens’ Nat. Bank of San Angelo, Tex., 
failed September 9, 1896. 


The First Nat. Bank of Helena, Montana was, 
on September 11, 1896, placed in the hands of 
E. D. Edgerton, receiver. 


The Bennett National Bank of New Whatcom, 
Wash., has failed. Liabilities, $50,000. 


The Midland State Bank of Omaha, Neb., 
failed September 16, 1896. Heavy withdrawals 
by depositors was the cause of the failure. 


The National Bank of Troy, Troy, N. Y., 
closed its doors September 19, 1896. Inability 
to realize cash on their paper was the cause of 
the failure. Depositors will be paid in full. 
The capital stock was $200,000 and the deposits 
amounted to $439,000. 





THE BANKING LAW JOURNAL. 


CONDITION OF NATIONAL BANKS, JULY 14, 1896. 


ABSTRACT of Reports made to the Comptroller of the Currency, showing the Condition of the 
National Banks in the United States at the close of business on Tuesday, the 14th day of 
July, 1896. 

RESOURCES. 

Loans and discounts $1,950,166, 368 99 

Overdrafts..... 12,475,642 66 

U. S. bonds to secure circulation 227,213,650 00 

U. S. bonds to secure U. S. deposits 15,928,500 00 

U.S. bonds on hand 12,835,655 

17,579,015 

Stocks, securities, etc.-. 190,262,918 

Banking house, furniture and fixtures 78,227,350 

Other real estate and mortgages owned ....... Sines eaenceons ° 27,221,722 

Due from national banks (not reserve agents)...........0e cece cee eee eeeeeeeees 116,328,082 

Due from state banks and. bankers “ 28,388,424 

Due from approved reserve agents........ Cibbatenawaeaa sat ° 204,384, 106 92 

Checks and other cash items..... Lipid adeebadiws am 13,601,452 76 

Exchanges for clearing house , 75,926,122 93 

Bills of other national banks..... cecil eae ices aeas 17,444,746 00 

Fractional paper currency, nickels and cents.... ee 999,427 31 

Lawful money reserve in bank, viz:— 
in ii eadeeadakeseseuekesesewe eee eee $110,133,159 67 
Gold treasury certificates............. Seecereecesoescoes 20,336,400 00 
Gold clearing-house certificates 31,384,000 00 
Silver dollars 6,867,060 00 
Silver treasury certificates 29.495,375 00 
Silver fractional coin 5,619,454 44 


Total Specie $203,835,449 II 
Legal tender notes 113,213,290 00 


U.S. certificates of deposit for legal tender notes 27,165,000 00 
' 344,213,739 11 
Five per cent. redemption fund with treasurer. 9,922,944 49 
Due from U. S. treasurer wre 1,677,206 43 


$3,353,797,075 97 


Capital Stock paid in $651,144,855 00 
Surplus fund 248,368,423 63 
Undivided profits, less expenses and taxes paid 83,483,208 76 
National bank notes issued *$203,902,230 00 
Less amount on hand 4,688,180 50 


Amount outstanding 199,214.049 50 
State bank notes outstanding 60,393 50 
Due to other national banks 291,990,811 77 
Due to state banks and bankers.... 162,311,142 2 
Dividends unpaid 2,833,357 12 
Individual deposits ; 1,668,413,507 62 
U. S. deposits 12,556,149 50 
Deposits of U. S. disbursing officers 2,848,176 20 
Notes and bills rediscounted 11,846,960 72 
Bills payable 15,920,902 16 
Liabilities other than those above stated 2,805,138 26 


SEEN ne ep enn yn ee arnt ee eee eer ee POE eC eT TCT Tere $3,.353,797,075 97 
JAMES H. ECKELS, Comptroller. 


*The amount of circulation outstanding at the date named, as shown by the books of this office, was $225,- 
694,664; which amount includes the notes of insolvent banks, of those in voluntary liquidation, and of those 


which have deposited legal-tender notes under the acts of June 20, 1874, and July 12, 1882, for the purpose of re- 
tiring their circulation. 





